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A steam-tug was insured under a marine time-policy to navigate the lakes and 
their tributary waters and excepted among other things incompetency of 
the master, want of ordinary care in navigating, rottenness, inherent de- 
fects and all other unseaworthiness. ‘The policy also contained the boiler 
clause exempting from damage to boilers, etc., caused by bursting, etc., 
except the expense of getting the vessel to a place of satety. The vessel 


was disabled by breaking her shaft and was towed to a port of safety 
and afterwards without repair towed away and sprung a leak and was 
lost. 

Held, That under a time-policy the insurer was not released by failure to re- 
pair at the intermediate port if the loss was not due to such failure. 

Held, That the fact that the policy exempted from liability on account of 
breaking of shaft would not release the insurer unless the loss was due 
to this cause. 


* Decision rendered January 30, 1888. 
VOL. XVIT.—31. 
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Held, That the insurer was not released by the fact that the vessel was towed 
past two ports of repair unless there was a lack of ordinary care. The 
question was whether she was seaworthy to be towed to the home port. 


The burden of proof is on the company to show lack of ordinary care. 


Seamen who have been such for twenty years are competent as expert wit- 
nesses regarding negligence. 


Statements of the captain made after the tug had been taken in tow, regard- 
ing the leak were not evidence unless part of the res gestae. 


* 
Harvey D. Goutprer, for Plaintiff in Frror. 
J. E. Incersort, for Defendant in Error. 
BLatcuHFrorD, J. 

This is an action at law brought by Patrick Smith against the 
Union Insurance Company of the City of Philadelphia, a Pennsyl- 
vania corporation, in the court of common pleas of Cuyahoga 
County, Ohio, and removed by the defendant into the Circuit Court 
of the United States for the Northern District of Ohio, to recover the 
sum of $7,000, with interest, for the loss of a vessel insured by a 
policy of marine insurance issued by the defendant. The policy 
was dated May 6, 1884, and insured the steam-tug N. P. Sprague, 
from May 6, 1884, to December 10, 1884, in the sum of $7,000, the 
vessel “to be employed exclusively in the freighting and passenger 
business, and to navigate only the waters, bays, harbors, rivers, ca- 
nals, and other tributaries of Lakes Superior, Michigan, Huron, St. 
Clair, Erie, and Ontario, and river St. Lawrence to Quebec, usually 
navigated by vessels of her class,” the vessel being valued in the pol- 
icy at $9,334. The policy contained these provisions:— 


Touching the adventures and perils which the said insurance company is 
content to bear and take upon itself by this policy, they are of the lakes, 
rivers, canals, fires, jettisons, that shall come to the damage of the said ves- 
sel or any part thereof, excepting all perils, losses, misfortunes, or expenses 
consequent upon and arising from or caused by the following or other legally 
excluded causes, viz.: Damage that may be done by the vessel hereby in- 
sured to any other vessel or property; incompetency of the master or insufli- 
ciency of the crew or want of ordinary care and skill in navigating said ves- 
sel, and in loading, stowing, and securing the cargo of said vessel ; rottenness, 
inherent defects, overloading, and all other unseaworthiness. Boiler Clause. 
Unless caused by stranding, collision, or the vessel being on fire, the in- 
sured warrants this policy to be free from any claim for loss or damage to 
boilers, steam-pipes, or machinery caused by the bursting, explosion, col- 
lapsing, or breaking of the same, and to be free from any and every general 
average and salvage expense in consequence thereof, excepting always the 
expenses of getting the vessel from an exposed position to the nearest place 
of safety, when further expenses of above nature are not to be a claim on the 
insurer. 
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The petition by which the suit was commenced in the State court 
set forth that the plaintiff was the owner of the tug; that on the 
eighteenth of July, 1884, the vessel, in her regular course of business, 
left Port L’Anse, bound to Cleveland; that she was then stout, 
staunch, and strong, and in all respects seaworthy for the voyage 
she was about to undertake; that, while on that voyage, and on the 
twenty-third of July 1884, and without fault or negligence on the 
part of the plaintiff or those in charge and management of her, but 
solely by reason of the perils of navigation so insured against by 
the defendant, she sprung a leak; that although the plaintiff and his 
agents, and the officers in charge of the vessel, used all reasonable 
endeavors to prevent said vessel filling with water, they were unable 
so to do; that, within a short time after the discovery of the leak, 
the vessel filled with water and sank, and became a total loss; that 
the plaintiff promptly caused proof of loss to be made to the de- 
fendant, as required by the policy, and also, in compliance with its 
terms, caused to be made to the defendant an assignment and 
transfer of all interest which he had in the vessel, and made a claim 
upon the defendant for $7,000, as for a total loss; and that the de- 
fendant accepted the abandonment and transfer. 


The answer admitted the character and general occupation of 
the tug, and the issuing of the policy to the plaintiff, and denied 
every allegation in the petition not expressly admitted in the an- 
swer to be true. The second and third defenses contained in the an- 
swer were as follows:— 


Second Defense. And, by way of further answer, and for a second defense, 
defendant says that said tug, while on Lake Huron, was rendered helpless 
and unseaworthy and in great danger of springing a leak and sinking by 
the breaking of her shaft, a part of her machinery, which breaking was not 
caused by stranding, collision or the vessel being on fire, and was compelled 
to and did abandon the vessel which she had in tow; and while in such help- 
less, unseaworthy, and perilous condition, said tug was picked up and towed 
to Port Huron, a place of safety and a port of repair, where every facility 
and convenient means of repairing said tug were at hand; yet defendant 
avers that said tug was not there repaired, but, without the knowledge or 
consent of defendant, said tug, in the same helpless and unseaworthy and 
dangerous condition before described, was towed out of and past said port of 
Port Huron, and was afterwards towed in the same condition into and 
through and past the port of Detroit, at which last-named place every fa- 
cility and all conveniences existed for repairing said tug, and which also was 
a place of entire safety; and, without any notice to defendant, and without 
his knowledge and consent, the said tug being then and at all times herein- 
before mentioned in the possession and control of plaintiff and his agents, 
said tug was, in such helpless and unseaworthy and dangerous condition, 
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towed out upon Lake Erie, not in any manner navigating as a tug or by or 
with the aid of her own machinery and appliances, and, soon after reach- 
ing Lake Erie, without any stress of weather, the said tug sprung a leak and 
was sunk. 


Third Defense. And, for a further and third defense, the defendant says 
that, while said tug N. P. Sprague was on Lake Huron, having in tow sev- 
eral vessels, part of her machinery, to wit, her shaft, broke, the said break- 
ing not being caused by stranding, collision, or the vessel being on fire, 
whereby said tug was completely disabled, and was compelled to and did 
give up her said tow, and was rendered unseaworthy and helpless, and was 
in great and constant peril of springing a leak and sinking by the working 
of her propeller-wheel and broken shaft attached thereto; and, in that con- 
dition, she was picked up, and, by direction of her master, towed to Port 
Huron, Michigan, which was a place of safety, and at which every facility 
and convenient means for repairing said tug in all respects were at hand, but 
the plaintiff negligently failed and neglected to repair, or cause to be re- 
paired, said tug, and negligently, and without the knowledge or consent of 
the defendant, caused her to be towed out of and away from said port of 
safety and repair, in the unseaworthy and dangerous condition above de- 
scribed; and afterwards, in the same condition, said tug was towed into and 
through and past the port of Detroit, a place of safety, where every means 
and facility for repairing said tug was at hand and convenient; yet the plaint. 
iff, not regarding his duty in that behalf, negligently failed to repair, or 
caused to be repaired, the said tug, and permitted her, in the unseaworthy, 
helpless, disabled, and dangerous condition before described, to be towed 
out of Detroit River, and out upon Lake Erie; that, soon after reaching the 
lake, and meeting with a slight and ordinary swell, the said tug, by reason of 
her said broken machinery, and by reason of her said unseaworthiness and 
helpless and dangerous condition, sprung a serious leak, and soon after was 
sunk. 


The plaintiff demurred to the second defense, as not stating facts 
sufficient in law to constitute a defense to the cause of action al- 
leged in the petition, and replied to the third defense as follows: 
“This plaintiff admits that, while the tug N. P. Sprague was on 
Lake Huron, having in tow several vessels, a part of her machinery, 
to wit, her shaft, broke, whereby said tug was compelled to and 
did give up her said tow, and was rendered helpless, and was in 
this condition, by the direction of her master, towed to Port Huron, 
Michigan, which was a place of safety; that said master caused her 
to be towed away from Port Huron to and past Detroit, which was 
also a place of safety; and that, soon after reaching Lake Erie, on 
her way to Cleveland, she sprung a leak, and soon after sunk; but 
this plaintiff denies all and singular the allegations in said third de- 
fense contained, except those hereinabove admitted.” 
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The court sustained the demurrer to the second defense, and the 
issues of fact joined were tried by a jury, which returned a verdict 
for the plaintiff for $7,569.33. A motion for a new trial was over- 
ruled, and a judgment was entered in favor of the plaintiff for the 
$7,569.33, and interest, and costs, on the twenty-fifth of March, 1886, 
the verdict having been rendered on the twenty-fourth of February, 
1886. The defendant has brought a writ of error to review this 
judgment. 

There is a bill of exceptions, filed on the twenty-fifth of March, 
1886, which sets forth that, at the trial of the case, the plaintiff to 
maintain the issue on his part, introduced and offered in evidence 
certain testimony, which is set forth. At the close of such testi- 
mony it is stated that counsel “moved the court to take the case 
from the jury on the ground of, absence of proof of a loss of plaint- 
iff's vessel within the policy, and because there is not sufficient testi- 
mony to justify a recovery;” that “the motion was overruled by the 
court, to which ruling the defendant duly excepted;” and that “the 
foregoing was all the testimony offered by the plaintiff to maintain 
the issues on his part, in chief.” It is then stated that the defend- 
ant, to maintain the issues on his part, offered in evidence certain 
testimony, which is set forth. It is then stated that “the foregoing 
was all the testimony offered upon either side, and upon both sides, 
in the trial of said case;” that, “the testimony being all in, defend- 
ant moved the court here to take the case from the jury, and direct 
a verdict for the defendant;” that the motion was overruled by the 
court; and that the defendant excepted to such ruling. 

The charge of the court to the jury is then set forth at length. 
The charge, after a statement of the pleadings, was as follows:— 

“These pleadings form the issue that you are required to deter- 
mine, in the light of the proof that you have heard on this trial. To 
entitle the plaintiff to recover, he must show that he has complied 
with the terms of the policy; that he has made the necessary pre- 
liminary proofs; that the vessel was lost by reason of the perils 
against which it was insured; and it must appear from the whole 
proof that the loss was not occasioned by the want of ordinary care 
of the master in charge of the vessel, or on account of being unsea- 
worthy, as hereinafter stated, and not within the exceptions con- 
tained in the policy, against which the defendant did not insure the 
plaintiff. ‘The perils of the lake, river, etc., which the defendant 
took upon itself, by the terms of the policy, were such as should 
come to the damage of the vessel or any part thereof, excepting the 
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incompetency of the master or insufficiency of the crew, or want of 
ordinary care and skill in the navigation of the vessel, rottenness. 
defects of the vessel, and all other unseaworthinness.’ The perils of 
the lake described and referred to by this policy of insurance denote 
the natural accidents peculiar to that element, which do not happen 
by the intervention of man, nor are to be prevented by human pru- 
dence. 

“{T direct you that the breaking of the shaft, without any fault of 
the master or owners, was one of the perils covered by the insur- 
ance, and, if the vessel had been lost by reason thereof, the defend- 
ant would have been liable under the policy.] So, if such breaking 
of the shaft in Lake Huron was the cause of the Sprague sinking 
afterwards in Lake Frie, without the master being guilty of a want 
of ordinary care in the navigation of the vessel, such loss was cov- 
ered by the policy of insurance. [If the vessel was lost in Lake 
Erie from the sudden springing of a leak, occasioned from some un- 
known cause, and without the fault of the master or the owners, in 
the exercise of ordinary care in its navigation, and the vessel at the 
time it started being seaworthy, such loss would be covered by the 
insurance under the policy. The plaintiff, however, in such case 
must show that the master in control of the vessel exercised ordi- 
nary care in its management at the time that the loss occurred. ] 

“ Ordinary care is such as a reasonably prudent man would exer- 
cise, and must have reference to the circumstances under which the 
care is required to be exercised. What would be ordinary care un- 
der some circumstances may not be at other times and under other 
circumstances. 

“(It was generally the duty of the plaintiff to keep the Sprague in 
a seaworthy condition for the safe navigation of the waters in which 
she might be run under the policy, and, when that seaworthiness, 
under the policy of insurance, is made and attaches, it is presumed 

o exist and continue, and the burden of proof of unseaworthiness 
would then be upon the defendant. } 

“(There is no claim in the defense in this case that the Sprague 
was not seaworthy when she started from the port of L’Anse, with 
her tows, for the port of Cleveland,] but it is claimed that in Lake 
Huron her shaft was broken, causing a dangerous leak in the vessel, 
so that she was disabled, and had herself to be taken in tow with 
. ¢@ other vessels, and that she then became and was unseaworthy, 
and that it was the duty of the plaintiff or the master to have re- 
paired her, so as to make her seaworthy, at either Port Huron or 
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the first port at which it could be done, or at the port of Detroit, 
before attempting to cross Lake Erie to Cleveland, and which, it is 
claimed, was not done, by reason of which the vessel was lost, and 
therefore the defendant not liable on this policy. 

“The Sprague having been temporarily repaired by calking the 
leakage occasioned by the breaking of her shaft, and taken in tow by 
the Wilcox, and in safety having reached Detroit, the question pre- 
sents itself as to the duty of the master or plaintiff to have the 
proper repairs made there, before starting on Lake Erie for her 
home port on Lake Erie, and, failing to do so, how does it affect the 
plaintiffs right to recover on this policy? 

“ {On this point I direct you that if, when the Sprague arrived at 
Detroit, the breaking of the shaft and the consequent leakage there- 
from was such that an ordinarily prudent and discreet master, of 
competent skill and judgment, would have deemed it necessary to 
repair the vessel, so as to stop the leak, before proceeding on the 
voyage to Cleveland, and you find that the sinking of the vessel and 
its loss was occasioned by his omission to do so, and would not 
otherwise have happened, then the plaintiff is not entitled to recover 
in this suit. ] 

“ [But if you find, from the character of the injury and the leak, 
that a master of competent skill and judgment might reasonably 
have supposed, in the exercise of ordinary care for the safety of the 
vessel, that she was seaworthy for the voyage in which she was 
then engaged, in the manner that she was to make the trip to Cleve- 
land in tow of the Wilcox, notwithstanding the leakage occasioned 
by such breaking of the shaft, and on that account omitted to make 
such repair at Detroit, then such omission to make such repair at 
Detroit is no bar to a recovery in this suit. ] 

* [On the question of the competency of the master, I direct you 
that the competency of the master is not to be determined by the 
want of a license to act as master of a vessel, or by the fact that 
the master had a license under the provisions of the statute, but it is 
to be determined by the skill, experience, and ability of the master 
in the line of his duties as master, as shown in the proof. } 

“ [The seaworthiness of a vessel must have reference to the char- 
acter of the service to be performed, and the nature and character 
of the voyage to be made in this case. Was the Sprague seaworthy 
at the time she left Detroit, to be towed from Detroit to Cleveland 
not to propel herself in the navigation of the lakes in the usual busi- 
ness of a tug, but seaworthy so as to be in a condition to be towee 
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as the voyage was undertaken to be made, in tow of the tug Wil- 
cox ?] 

“In view of these general principles of law, it will be important 
for you to carefully examine all of the evidence in reference to the 
injury and its extent, and the means used temporarily to stop the 
leakage and keep the vessel clear of water during the period of her 
trip from the place of injury to Detroit, and how it appeared to the 
master at Detroit, and what was its condition when the vessel did 
arrive at Detroit. And, as bearing upon the exercise of every or- 
dinary care by the master, in reference to the continuing of the voy- 
age without repairs, you will carefully consider the opinions of the 
experts in navigation who have testified to you in relation to the 
character of the vessel and the injury, and the necessity for the 
safety of the vessel, of repairing, and the danger or absence of 
danger in continuing the voyage, under all the circumstances of the 
situation. . The’ value of this expert testimony depends very largely 
upon the skill, the information or knowledge, and the experience of 
the party who undertakes to give his opinion on any given subject. 
We are always required to consider the testimony of experts in dif- 
ferent and various branches of business, and more particularly that 
connected with navigation upon the lakes and rivers in this country. 
Then the opinion of these experts depend very largely upon the 
truth of the hypothetical case that counsel on the one side and on 
the other have seen proper to put to the witness during their exam- 
ination, and you, no doubt, have noticed in the testimony of these 
experts, that the same expert witness, in response to the hypothet- 
ical case on the one side, will answer affirmatively, and to the hypo- 
thetical case put by the other side he will answer affirmatively 
also. The value of that sort of opinion depends very largely upon 
the question of how the facts in this case have been established in 
the proof before you, and, in giving weight to the testimony of ex- 
perts, you will be careful to ascertain what the evidence establishes 
as to the truth of the one or the other of these different hypotheti- 
cal cases put by counsel to the witnesses on the examinations. 

“Then it is claimed that in Lake Erie. at the time of the sudden 
increase of the leakage of the vessel, the master did not exercise 
ordinary care for the safety of the vessel, in not taking her to a safe 
port, or safe place on the beach, so as to prevent the loss of the ves- 
sel. I direct you that it was the duty of the master at the time to 
exercise ordinary care under all the circumstances to secure the 
safety of the vessel, and to prevent the loss thereof, or any greater 
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loss than could be prevented by the exercise of such ordinary care 
by the master. You will then carefully consider the evidence, and 
all the circumstances surrounding the transaction, with the evidence 
of the experts who have given testimony in the case, and find 
whether the master was guilty of the want of ordinary care. If you 
find he did not exercise that care and diligence, and the vessel 
was lost for the want of such care, then the plaintiff is not entitled 
to recover in this action. [The burden, however, to show the want 
of ordinary care at the time of the loss in Lake Erie, must be shown 
by a fair preponderance of the proof on behalf of the defendant, for 
the reason that the defendant sets it up in its special defense, in 
the form of a special answer, and in that respect takes upon itself 
the establishment of the affirmative of that proposition. ] 

“Under these general directions—and these are about all the 
questions of law involved in the case—you are to make your finding. 
[So far as the matter of preliminary proof is concerned, required 
to be made out by the plaintiff, I do not understand that the defend- 
ant makes any great contest in reference to whether that was made 
or not, but it has denied it in the form of an answer, and you will 
look into the testimony and see whether that satisfactorily shows 
the proof of loss was made to this company before this action was 
brought, although the paper was not present on the trial before 
you.] Then carefully examine all the evidence, and if you find 
that the plaintiff has not made out all that is necessary to entitle 
him to recover, your verdict will be in favor of the defendant, but 
if you find in the application of these general principles, under the 
evidence before you, that the plaintiff is entitled to recover in this 
action, the measure of that recovery is the amount of the policy of 
insurance, the vessel being a total loss, and having been estimated 
in the policy at $9,300. The measure of recovery would be the 
$7,000, and the plaintiff would be entitled to recover interest from 
the time the money became payable by the terms of the policy— 
sixty days after the presentation of the preliminary proof—until 
the first day of the present term. 

“Now take the case, gentlemen, and make such a finding as will 
satisfy you of having correctly carried out these general principles, 
and correctly weighed, considered, and decided the questions of 
fact before you.” 

The bill of exceptions then states that the defendant took the 
following exceptions to the charge of the court: “ (1) To that por- 
tion of the charge which relates to the breaking of the shaft on 
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Lake Huron, without any fault of the master’s, being a peril of the 
sea, and if the loss occurred from that the defendant would be lia- 
ble. (2) To that portion of the charge which says the springing of 
a leak on Lake Erie from some unknown cause would be a peril 
of the sea for which the defendant would be liable. (3) To that 
portion of the charge which says the burden of the proof of unsea- 
worthiness is on the defendant, and also to the statement of the 
charge that there is no claim on the part of the defendant that 
she was not seaworthy when she left L’Anse. (4) To that portion 
of the charge in reference to the duty of the plaintiff or master to 
repair at Detroit, and to that part in which the court says that, if 
an ordinarily prudent and skillful master would have stopped at 
Detroit and made repairs, then it was plaintiff's duty to so stop in 
this case. (5) To that portion of the charge, in the same connec- 
tion, in which the court directs the jury that if they find, from the 
character of the leak, etc., in the exercise of ordinary care, the 
master would not stop, then the defendant would be liable. (6) To 
that portion of the charge in reference to the license of the master. 
(7) To that part of the charge which says that seaworthiness must 
have reference to the nature of the voyage. (8) To that portion 
of the charge which says that the burden of proof is on the defend- 
ant to show the want of ordinary care at the time ofthe loss, in 
trying to prevent the loss, because the defendant sets that up in a 
special plea. (9) To that portion of the charge in reference to the 
preliminary proofs having been made in this action. (10) Also to 
the refusal of the court to charge the requests presented by the 
defendant in this case, numbered 1 to 15. (11) Also to the entire 
charge as given.” 

It is then stated in the bill of exceptions that the defendant re- 
quested the court to give to the jury the following instructions :— 

“(1) Under all the testimony in this case, your verdict should be 
for the defendant. 

(2) The burden of proving a loss of this kind is on the plaint- 
iff. There is no presumption that the loss was caused by a peril 
insured against by the defendant. 

“ (3) It was the duty of the master at Detroit, before leaving or 
passing for Cleveland with a crippled tug, to ascertain at the sig- 
nal station what would probably be the weather in the direction of 
Cleveland during the time necessary to reach that point, if such 
information could have been obtained at Detroit, and his failure to 
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do so would be, under such circumstances, a want of ordinary 
care and skill. 

“(4) It was the duty of the plaintiff to keep the tug Sprague in 
a seaworthy condition for the safe performance of this trip,—that 
is, her hull must have been so tight, staunch, and strong as to be 
competent to resist all ordinary action of the winds and waves; and 
if he failed to put her in such condition at Detroit, and she was lost 
in consequence of her failure to be in such condition on Lake Erie 
after passing Detroit, and you find that sufficient repairs could have 
been made at Detroit, your verdict must be for defendant. 

“(5) Under the policy in the case, this company does not agree 
to indemnify the plaintiff against all damages that might happen to 
her in the course of navigation of a vessel, or all the misfortunes 
that may befall her while upon the lakes, and there are excepted 
from the provisions of this policy, and from the liability of the de- 
fendant, certain risks which the defendant does not take upon itself 
to bear. The purport of these exceptions, so far as this case is 
concerned, is that the company does not undertake to insure any 
loss to this vessel which may be occasioned by the incompetency of 
the master, the insufficiency of the crew, or want of ordinary care 
and skill in navigating, or any: unseaworthiness of any description. 

“ (6) In order to find for the plaintiff, you must find that the loss 
of this tug was by a peril of the sea, that is, by some natural peril 
and operation of the elements which occurred without the interven- 
tion of human agency, and which the prudence of man could not 
foresee nor his strength resist. Imprudence or want of skill in a 
master may have been unforeseen, but it is not a fortuitous event. 
The insurer undertakes only to indemnify against extraordinary 
perils of the sea, and not against those ordinary ones to which every 
ship must inevitably be exposed. 

“(7) Itis admitted by the pleadings in this case that, after the 
breaking of the shaft on Lake Huron, the tug was towed to Port 
Huron, and also to Detroit, both ports of safety. This being so, if 
you find that the loss was occasioned by reason of unseaworthiness 
after leaving Detroit, the defendant is entitled to your verdict. 

“(8) Under the circumstances of this case, if*you find that the 
vessel was not seaworthy when she sprung a leak on Lake Erie, your 
verdict must be for the defendant, without reference necessarily to 
any question of whether the master used good or bad judgment in 
leaving or passing Detroit, because the plaintiff and defendant 
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agreed in the policy that perils and losses growing out of unsea- 
worthiness were not insured against. 

“(9) If you find that the loss was incurred or contributed to by 
the incompetency of the master, or want of ordinary care and skill 
in navigation, your verdict must be for defendant. 

“(10 If you find that, after the danger was discovered on Lake 
Erie, the master did not do what a competent master of ordinary 
prudence would do, and that, by the use of ordinary skill and care, 
under such circumstances, by a competent master, the tug could 
have been got to a place of safety, and her loss prevented, your 
verdict should be for the defendant. 

(11) The fact that this tug began leaking so rapidly on Lake 
Erie, in moderate weather, so soon after leaving Detroit, raises a 
presumption that, either from the effects of the accident on Lake 
Huron, or in some other respect, she was unseaworthy for the un- 
dertaking to go to Cleveland when she left Detroit, which it devolves 
upon the plaintiff to explain and overcome. 

(12) The burden of proof is on the plaintiff in this case, to show, 
by a fair preponderance of the testimony, that the sinking and loss 
of this tug could not have been guarded against or prevented by 
the ordinary exertion of human skill’ and prudence. 

(13) In this case the words ‘ordinary skill’ and ‘ordinary care’ 
have a relative meaning. What would be ordinary care in relation 
to a strong, staunch, sound vessel, might fall far short of ordinary 
care and skill in relation to a wounded vessel. What might be 
ordinary care and skill if the tug was seaworthy and navigating as 
a tug, might fall far short of ordinary care when the tug is broken 
down and a severe and dangerous leak has been temporarily stopped. 
You must consider the circumstances of the case, the condition of 
the vessel, whether she could meet and withstand the ordinary 
wear and tear and strain of the elements, or required fine weather 
and smooth water; what means there existed of ascertaining the 
probable weather during the time he would be occupied in crossing 
Lake Erie; what precaution he took or failed to take in this respect; 
as well as all other circumstances. 

(14) If this tug, after her accident on Lake Huron, was unsea- 
worthy, and in consequence was lost on Lake Erie, her loss is to be 
attributed to the unseaworthiness, and not to the accident, pro- 
vided the master had opportunity to repair the damage done on 
Lake Huron, and in that case your verdict must be for the de- 
fendant. 
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“Which requests to charge were refused by the court, except so 
far as covered by the charge already given, to which refusal to 
charge the defendant excepted. 

“And the jury, after being charged, retired, and afterwards re- 
turned a verdict for said plaintiff against said defendant for the sum 
of seven thousand dollars; and, the defendant having filed its 
motion for new trial for the reasons and causes set out in said 
motion, and the said circuit court having overruled said motion, 
and entered judgment on said verdict, the said defendant excepted 
to the said ruling of said court overruling said motion for new trial, 
and to said judgment, and prayed the court here to sign and seal 
this its bill of exceptions, and order the same to be made a part of 
the record in this case; all which is done and ordered as said de- 
fendant has prayed for.” Then follow the signature and seal of 
the judge. 

The defendant alleges that the circuit court erred in overruling 
objections taken by it to testimony offered by the plaintiff; and in 
rejecting testimony offered by the defendant; and in overruling 
the motion made by the defendant to take the case from the jury at 
the close of the plaintiff's testimony; and in overruling the motion 
made by the defendant, at the close of its testimony, to take the 
case from the jury and to direct a verdict for the defendant; and in 
overruling objections taken by the defendant to the charge to the 
jury; and in overruling the defendant’s requests to instruct the 
jury. | 

Assuming that the bill of exceptions sufficiently indicates that 
the exceptions taken by the defendant to the admissions and exclu- 
sions of evidence were taken during the course of the trial, we pro- 
ceed to consider the objections urged to the admissions of 
evidence. 

John Bowen, the master of the tug, who was on board of her at 
the time she was lost, was asked this question: “Question. What 
do you say as to its being good seamanship and prudent to bring her 
through to Cleveland at that time? (Objected to, objection over- 
ruled, and defendant excepted.) Answer. I think it was, on my 
part.” George Ellis, who was a fireman on the tug at the time, was 
asked the following question: “Q. What is the fact about whether 
vessels do sometimes begin to leak in a calm, when you cannot ex- 
plain how the leak comes? (Objected to, objection overruled, and 
defendant excepted.) A. I could not explain that; I have not 
known of other cases of the kind’ where you did not know the 
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cause of the leak.” And again: “Q. State whether it would have 
been good seamanship and prudent to try to tow the Sprague across 
the lake to Cleveland at the time you got ready to leave her. 
(Objected to, objection overruled, and defendant excepted.) A. 
Well, sir, if I was to get Lake Erie for it, I would not take it across, 
—yes, I mean it was not prudent.” Walter S. Rose, the mate of the 
tug, who was on board of her, was asked this question: “Q. So’ 
that, when you got to Detroit, state what need or occasion there 
was for your stopping there because of any leakage that you were 
not able to control; whether there was anything of that kind. 
(Objected to, objection overruled, and defendant excepted.) A. 
There was nothing any more than there was all the time down,—just 
the same.” And again: “Q. What do you say as to its being a mat- 
ter of prudence for you to come past Port Huron, or to come past 
Detroit, and to try and get the tug to the home port, in order to 
have her repaired there? The question is whether the captain ex- 
ercised reasonable prudence in bringing her by. (Objected to, 
objection overruled, and defendant excepted.) A. I think he did.” 
The plaintiff himself, as a witness, was asked whether, on the facts of 
the case, detailed to him in the question, it was the exercise of good 
seamanship and prudence, when the vessel reached Port Huron, to 
continue right on, to bring her to her home port of Cleveland. He 
answered that he would consider it good seamanship. He was also 
asked: “Q. If you could stop the leak, state whether any such boat 
would be seaworthy? A. I would not consider her unseaworthy to tow 
to Detroit, or any other port.” He was also asked, on the facts, as 
to its being prudent to keep on from Detroit, and bring the tug to 
her home port. He answered that he thought it would be prudent 
and good seamanship. The entry in respect to each of these three 
questions is, “Objected to, objection overruled, and defendant ex- 
cepted.” Similar objections were made to the testimony of Edward 
Kelly, an expert witness. 

In regard to Bowen, the objection is made that he was not quali- 
fied as an expert. But he was the master of this vessel and on 
board of her at the time; had been her master from the time she 
went out in the spring until she was lost; had made two or three 
trips in her the fall before; had run another tug from Cleveland for 
a few weeks in 1884, before taking the Sprague; and had been en- 
gaged in the navigation of the lakes and adjacent waters about 
twenty or twenty-one years, off and on. The witness Ellis had fol- 
lowed the lakes for twenty-seven years, and had been connected 
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with tugs ‘about four years, and was a fireman on this tug. The 
witness Rose had followed the lakes for thirty-six years, and was 
mate of the tug, and had been second mate of a steam-barge for one 
season. The plaintiff had been in the tug business for twenty or 
twenty-five years, and had run a tug all around Lake Erie. The 
witness Kelly had been a part of two seasons in a tug; had sailed 
sailing vessels, steamers, and steam-barges; and had sailed a few 
trips in this tug. In regard to the objection that these witnesses 
were not qualified as experts, in addition to the fact that three of 
them were on board of the tug at the time, and in its service, the 
court charged the jury that the value of expert testimony depended 
very largely upon the skill, the information or the knowledge, and 
the experience of the witness; and that,in giving weight to the 
expert testimony, the jury should be careful to ascertain what the 
evidence established as to the truth of the hypothetical questions 
put to the witnesses by the counsel on the one side and on the other. 
We think that the witnesses in question were competent to give 
their testimony to the jury, in response to the questions asked of 
them, and that the question as to the weight of the evidence of each 
of them was one for the jury, in view of the testimony of each as to 
his experience: Transportation Line vs. Hope, 95 U. S., 297, 298; 
McGowan vs. Bark Co., 121 U. S., 575, 609. 

It is also objected that the testimony given by the five witnesses 
above mentioned was not the proper subject of expert testimony; 
that, under the policy in this case, the proper inquiry was not as to 
the prudence of the captain in passing Port Huron; and that, if the 
vessel was, as a matter of fact, unseaworthy, either because of her 
rottenness of her unnavigability, or the broken and leaky condition 
of her stern, and if the loss was occasioned by unseaworthiness, the 
defendant was not liable. But we think that the testimony referred 
to was competent, in view of the questions the jury were to consider, 
as properly laid before them by the court in its charge, to be consid- 
ered hereafter. 

We see no objection to the introduction of the secondary evidence 
as to the proofs of loss, on the failure of the defendant to produce 
them on notice. This applies to the evidence of the witness W. B. | 
Scott and of the plaintiff on that subject. As to the other objections 
to the testimony of the witness Scott, and to that of the plaintiiff, 
and the objections to the exclusion of a question asked of the de- 
fendant’s witness Newton, and to the admission of testimony given 
by the witness McNillie, and to the admission of some testimony 
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given by Captain Bowen on rebuttal, and of testimony given on the 
part of the plaintiff as to the value of the tug, it is sufficient to say 
that we see no objection to the rulings of the court, as the testimony 
admitted was either competent, or, if not strictly competent, was 
harmless, and that excluded was incompetent. 

One of the objections to the exclusion of evidence was that the 
defendant was not allowed to ask its witness, the chief engineer of 
the tug at the time of the occurrence, what, if any, talk he had with 
the captain of the tug after the Wilcox took her in tow, in regard to 
the leak or what should be done. It is not stated what it was pro- 
posed to prove, and it is not shown that the statement of the captain 
at the time mentioned ought to be regarded as a part of the res 
geste: Railroad vs. O’Brien, 119 U. S., 99. The evidence was not 
competent. 

As to the overruling of the motion of the defendant to take the 
case from the jury at the close of the plaintiff's testimony, it was a 
motion fora peremptory nonsuit against the will of the plaintiff; 
and it was waived by the introduction by the defendant of testimony 
in the further progress of the case: D’Wolf vs. Rabaud, 1 Pet., 
476; Crane vs. Morris, 6 Pet., 598; Silsby vs. Foote, 14 How., 218; 
Castle vs. Bullard, 23 How., 172, 183; Schuchardt vs. Allens, 1 Wall., 
359, 369; Railway vs. Cummings, 106 U. S., 700; Insurance Co. vs. 
Crandal, 120 U. S., 527, 530. 

As to the motion of the defendant, at the close of the testimony 
on both sides, to take the case from the jury, and direct a verdict for 
the defendant, we are of opinion that the case was, on the evidence, 
one for the jury. 

As to the exceptions to the charge of the court, they may, per- 
haps, fairly be said to point sufficiently to the portions of the charge 
which are hereinbetore set forth in brackets. 

As to the fourteen requests to charge which were refused by the 
court, except so far as they were covered by the charge which it had 
already given, the statement in the bill of exceptions is that the de- 
fendant excepted to the “refusal to charge,” that is, to the refusal to 
charge the requests as a whole. The exception is a general one, to 
the refusal to charge the entire series of the fourteen propositions; 
and it is well settled that such a general exception is bad, provided 
any one of the series is objectionable: Beaver vs. Taylor, 93 U. S., 
46; Worthington vs. Mason, 101 U.S., 149; United States vs. Hough, 
103 U. S., 71. The first one of this series of propositions was clearly 
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objectionable, namely, that, under all the testimony in the case, the 
verdict of the jury should be for the defendant. 

As to the parts of the charge which may be considered as having 
been excepted to, namely, the parts included in brackets, the argu- 
ment on behalf of the defendant is that, after the tug’s shaft had 
been broken, so that she was unable to navigate herself as a tug, 
she became unseaworthy for all purposes; and that, if the plaintiff 
took the tug, while she was in that condition, past a port where he 
might have had her repaired, such conduct would prevent a recovery 
upon the policy if she were lost while she continued in such unsea- 
worthy condition, even though the loss did not arise from the 
breaking of the shaft. But the circuit court took the view, in its 
charge, and, as we think, correctly, that, while the breaking of the 
shaft might have rendered the tug unseaworthy for the purpose of 
propelling herself and towing other vessels, yet it was competent for 
the plaintiff to prove, as he claimed to the jury the fact was, that the 
master stopped the leakage occurring around the brcken shaft at 
the stern of the vessel, so far as would make her seaworthy to be 
towed, and undertook to have her towed to the port of Cleveland, 
which was her destination, where he could have her repaired by her 
owner. The court instructed the jury, in substance, that permitting 
the tug to be towed in such condition, past Port Huron and Detroit, 
and through the Detroit River, into Lake Erie, with the design to 
take her to Cleveland for repairs, would not of itself constitute such 
a breach of the policy as would deprive the plaintiff of his right to 
recover thereon; and that if the master of the tug, in the exercise 
of reasonable prudence and discretion, took that course, after he 
had so far controlled the coming in of water at the place where the 
break of the shaft had occurred, as to render the vessel reasonably 
safe to undergo, at that time of the year, the navigation proposed in 
the form proposed, it would be proper for the jury to consider, on 
all the evidence, whether such condition of the vessel was the cause 
of her ultimate loss, and, if so, whether, in taking her past a port 
where she might have been repaired, the master was guilty of in- 
competency, or of such lack of ordinary care in navigating the vessel, 
as brought the case within the exceptions contained in the policy, as 
above set forth. 

The contention of the defendant is that, if the vessel became un- 
seaworthy from any cause in the course of her voyage, and failed to 
put in at the first port where such unseaworthiness could be re- 


paired, that unseaworthiness operated to release the insurer from 
VoL. VXII.—32. 





== 


k 
» 
ti 
r 
¥ 
& 
' 


ear res 


Tre tI SS 


498 Report of Decisions. [July, 


liability, whether the loss resulted from such unseaworthiness or 
not. But we are of opinion that, by the terms of the policy, the 
vessel was insured against all perils of the lakes which should dam- 
age her, excepting perils and losses consequent upon and arising 
from, or caused by, the specified and excluded causes applicable to 
and arising out of the facts of this case, namely, incompetency of the 
master, or want of ordinary care and skill in navigating the vessel, 
rottenness, inherent defects, and all other unseaworthiness. The 
company is not released from liability by reason of the existence of 
any of the excluded conditions, but is released from such losses as 
are consequent upon and arise from or are caused by any of the 
specified, excluded causes. If, therefore, the vessel was subjected to 
a peril of the lake, and sustained loss which did not arise from, or 
was not caused by, some one of the excluded causes, the company 
was not released from liability. Therefore, it was contended by the 
plaintiff that, although the shaft of the tug had been broken, in Lake 
Huron, about 70 miles from Port Huron, yet, as the master had suc- 
ceeded at the time in so stopping the leak around the shaft that he 
had it under such control that he was able to have the tug taken in 
tow, and, by moderate pumping, to keep her free from water, and 
as, after reaching Port Huron, and finding that the leak was under 
control, he continued his course to Detroit, and as he there found 
that the leak was still under control and proceeded to go across 
Lake Erie, with a design to reach Cleveland, where the vessel could 
be repaired by her owner, he acted with ordinary care. This ques- 
tion was submitted to the jury, under all the circumstances of the 
case, and upon the opinions of experts approving the course. 

The question also arose whether, when the vessel began to fill 
with water upon Lake Erie, such filling with water was caused by 
the breaking of the shaft or by some other peril; and upon this 
point the testimony of the master, who made a particular examina- 
tion at that time, was distinct, that the leak which had existed at 
the time the shaft was broken, and had been stopped by him, re- 
mained stopped at the time the water was found to be coming in. 
There was other testimony bearing upon the questions above stated, 
and which was fairly submitted to the jury, and upon which the ver- 
dict they gave was justified. The principle adopted by the circuit 
court in laying the case before the jury was the proper one. In the 
insurance of a vessel by a time-policy, the warranty of seaworthi- 
ness is complied with if the vessel be seaworthy at the commence- 
ment of the risk, and the fact that she subsequently sustains damage, 
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and is not properly refitted at an intermeiliate port, does not dis- 
charge the insurer from subsequent risk or loss, provided such loss 
be not the consequence of the omission. A defect of seaworthi- 
ness, arising after the commencement of the risk, and permitted to 
continue from bad faith or want of ordinary prudence or diligence 
on the part of the insured or his agents, discharges the insurer 
from liability for any loss which is the consequence of such bad 
faith, or want of prudence or diligence; but does not affect the 
contract of insurance as to any other risk or loss covered by the pol- 
icy, and not caused or increased by such particular defect: Insur- 
ance Co. vs. Ogden, 20 Wend., 287; Peters vs. Insurance Co., 3 
Serg. & R., 25; Paddock vs. Insurance Co., 11 Pick., 227; Starbuck 
vs. Insurance Co., 19 Pick., 198; Adderly vs. Insurance Co., Taney, 
Dec., 126; Copeland vs. Insurance Co., 2 Metc., 432; Capen vs. In- 
surance Co., 12 Cush., 517; Insurance Co. vs. Sweet, 6 Wis., 670; 
Hoxie vs. Insurance Co., 7 Allen, 211; Rouse vs. Insurance Co., 3 
Wall., Jr., 367. 

In view of all the facts in evidence, the court properly put the 
case on this subject to the jury in these words: “The Sprague 
having been temporarily repaired by calking the leakage occasioned 
by the breaking of her shaft, and taken in tow by the Wilcox, and 
in safety having reached Detroit, the question presents itself as to 
the duty of the master or plaintiff to have the proper repairs made 
there before starting on Lake Erie, for her home port on Lake Erie, 
and, failing to do so. how does it affect the plaintiffs right to recover 
on this policy? On this point I direct you, that if, when the Sprague 
arrived at Detroit, the breaking of the shaft, and the consequent 
leakage therefrom, was such that an ordinarily prudent and discreet 
master, of competent skill and judgment, would have deemed it nec- 
essary to repair the vessel, so as to stop the leak, before proceeding 
on the voyage to Cleveland, and you find that the sinking of the 
vessel and its loss was occasioned by his omission to do so, and 
would not otherwise have happened, then the plaintiff is not entitled 
to recover in this suit. But if you find, from the character of the 
injury and the leak, that a master of competent skill and judgment 
might reasonably have supposed, in the exercise of ordinary care 
for the safety of the vessel, that she was seaworthy for the voyage in 
which she was then engaged, in the manner that she was to make 
the trip to Cleveland in tow of the Wilcox, notwithstanding the 
leakage occasioned by such breaking of the shaft, and on that ac- 
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count omitted to make such repair at Detroit, then such omission to 
make such repair at Detroit is no bar to a recovery in this suit.” 

Special objection is made by the defendant to that portion of the 
charge which says that “the want of ordinary care at the time of the 
loss in Lake Erie must be shown by a fair preponderance of the 
proof on behalf of the defendant, for the reason that the defendant 
sets it up in its special defense, in the form of a special answer, and 
in that respect takes upon itself the establishment of the affirmative 
of that proposition.” The court had previously stated to the jury 
that, to entitle the plaintiff to recover, he must show that he had 
complied with the terms of the policy, and that “it must appear 
from the whole proof that the loss was not occasioned by the want 
of ordinary care of the master in charge of the vessel, or on account 
of being unseaworthy, as hereinafter stated, and not within the ex- 
ceptions contained in the policy, against which the defendant did 
not insure the plaintiff.” The defendant had undertaken, by expert 
testimony, to prove that the master did not exercise ordinary care, 
when he discovered the water gaining on his pumps in Lake Erie, 
because he did not require the tug which was towing him to take 
him back to the Detroit River, and it was in regard to this claim of 
the defendant that the court said what is thus specially objected to. 
We think the instruction was proper in reference to the subject to 
which it related. 

We do not consider it necessary tofdiscuss particularly any of the 
other positions taken by the defendant. They have all of them been 
considered, we see no error in the record, and the judgment of the 
circuit court is affirmed. 
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In an action on a life-insurance policy, it was shown that the policy bore the 
genuine indorsement of the assured, assigning all his interest in it to a 
third party, and a receipt by the latter of payment ‘‘in full of all claims 
on the within policy.” Held, that these indorsements presented a prima 
facie defense to plaintiffs claim. 

Defendant requested an instruction ‘that if the jury believe from the evi- 
dence that the assignment on back of the policy was signed by Roth (the 
assured) in blank, and the policy was in that condition left in the hands 
of Adam Becker, Roth thereby constituted Becker his agent to fill up the 
assignment; and if Becker did subsequently fill in the name of John 
Spieler as assignee, and upon this assignment * * * the company acted, 
believing it to be a valid assignment, ” plaintiff would be estopped to 
deny it. Held, properly given. 


Defendant requested an instruction that ‘‘if the jury find from the evidence 
that John Spieler left in the hands of Adam Becker the policy having the 
assignment filled up, and the receipt filled up and signed by Spieler for 
the purpose of enabling Becker to receive the money as his agent, he con- 
stituted Becker his agent to receive it;” ‘‘and payment to Becker, in con- 
nection with the surrender by him of the receipted policy, discharged the 
company.’’ This the court affirmed, ‘‘ with this caution: That you must 
be well assured from the evidence that Becker received the money from 
the company as Spieler’s agent, and upon his order, and not from the 
company as its agent to adjust a liability of the company.” Held, that 
the qualification was error, there being no evidence to justify it. 

Instructions having the effect to visit upon an insurance company all the 
consequences of the knowledge of a person to whom policy money has 
been paid to be turned over to the assignee, respecting the policy and its 
assignment, and his alleged fraudulent conduct in connection with it, 
without regard to w hether such knowledge was acquired or acts done by 
him as agent for the company, acting within the scope of his duties, or 
wholly outside thereof, held erroneous. 


On December 1, 1870, the Northwestern Mutual Life Insurance 
Company of Milwaukee, issued its policy of insurance on his life, to 
John Roth, for the sum of $3,000. On February 24, 1871, there 
was written on the back of the policy, in the usual form, an assign- 
ment to John Spieler, by John Roth, of all his right, title, interest, 


Decision rendered, January 3, 1888.—From Atlantic Reporter. 
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and claim to the proceeds of said policy. It was further stated in 
said assignment that in case of the death of the assignee, before 
the policy became due and payable, then it should be paid over to 
the heirs or assigns of John Spieler. On May 12, 1871, John Roth 
died, and the policy became payable. The proofs of loss and death 
were furnished by John Spieler, the assignee, on June 11, 1871, and 
within the time prescribed by the policy, and accompanied by a 
statement of Adam Becker, local agent at Pittsburgh. On Septem- 
ber 5, 1871, the insurance company paid the full amount of the 
policy to the assignee, and the following receipt was written on the 
back of the assigned policy :— : 

Received September 5th, 1871, of the Northwestern Mutual Life Insurance 

Company, three thousand dollars, in full of all claims on the within policy. 
JOHN SPIELER. 

Attest: ADAM BECKER. 

On the same day the policy, with the indorsements thereon, was 
surrendered to the company, and remained in their possession 
until the day of trial, and was produced by defendant on notice by 
plaintiff. October 4, 1871, the widow of John Roth—Magdalena 
Roth—took out letters of administration, and on October 20, 1874, 
brought suit against the company, claiming that as administratrix of 
her husband she was entitled to the proceeds of the policy on his 
life, and alleging that no part of said policy had ever been received 
by her, or paid to John Spieler, the assignee; that the money to pay 
the policy was committed to Adam Becker, the agent at Pittsburgh, 
and fraudulently appropriated to his own use, and that the company 
was not, therefore, released from liability to pay to the rightful 
owner or claimant; and that the company had notice before pay- 
ment not to pay the policy to John Spieler, because claimed by and 
rightfully belonging to the administratrix. The company alleged 
that the assignment to John Spieler by John Roth was valid and 
genuine; that the receipt by Spieler, on its face, and so far as the 
company could know, was genuine and valid, and that he, Spieler, 
ordered the company to pay the money to Adam Becker, thus con- 
stituting Adam Becker his agent to receive the proceeds of the pol- 
icy; and that, upon payment of the same to Adam Becker, in 
obedience to the order of John Spieler, the company was released 
from any further liability. On September 26, 1877, verdict was ren- 
dered for plaintiff for $4,034.47, and judgment entered on the ver- 
dict; to this judgment a writ of error was taken to the supreme 
court, and on June 25, 1879, judgment was reversed and venire 
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facias de novo awarded. On April 11, 1887, the case again came on: 
for trial, and verdict was rendered for the plaintiff for $5,512.48. 
Motion for a new trial was entered and argued, whereupon the 
court made order that if defendant, within twenty days, should 
tender to plaintiff $2,605.26, and plaintiff should refuse to accept the 
same, new trial would be granted, and that if defendant should 
neglect or refuse to make such tender within the time specified, 
new trial would be refused, and judgment entered for the whole 
amount of the verdict. Defendant refused to make such tender, 
and on the first day of August, 1887, judgment was entered on the 
verdict for $5,512.48. Defendant brings error. 

The following are the specifications of error relied upon:— 

First. The court erred in affirming plaintiff's second point, as fol- 
lows: (2) That the uncontradicted evidence shows that Becker knew 
all the facts respecting the policy and its assignment, and the claims 
of Roth’s estate from the time of Roth’s death; and if, under the 
evidence, the jury finds that Roth’s estate was entitled to be paid 
the money due upon the policy, and that neither Becker nor the 
defendant ever paid either Spieler or said estate, then the defend- 
ant is liable in this action. Answer. Affirmed. 

Second. The court erred in affirming plaintiffs fourth point, as 
follows: (4) If the jury finds that Roth did sign the assignment 
on the policy, but never delivered the same, nor received any ccn- 
sideration therefor, and that Spieler acknowledged that he never 
had possession of or any actual interest in the policy, then the loss 
was payable to Roth’s estate, and is so still. Answer. Affirmed. 

Third. The court erred in affirming plaintift’s fifth point, as fol- 
lows: (5) That if the jury find that Becker could have received 
and retained the money as well if the assignment had not been 
made, and the claim of loss had been made out by the plaintiff, 
then, if the assignment was never consummated by delivery, or by 
the receipt of any consideration, and Becker never paid the money 
on the policy, then the assignment is not to be regarded, so far as 
Roth and his estate is concerned, as wrongfully aiding Becker to 
commit the wrong of procuring and appropriating the loss; and if 
such be the case, the company is fully charged with all knowledge 
then had by Becker of the loss being payable to Roth’s estate. 
Answer. Affirmed. 

Fourth. The court erred in affirming plaintiff’s sixth point, as fol- 
lows: (6) The defendant is, under the evidence, chargeable with all 
the notice and knowledge of the plaintiff's claim, which was received 
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‘by Becker, and their payment to Becker must be considered as 


made under such notice and knowledge. Answer. Affirmed. 

Fifth. The court erred in refusing defendant’s first point, as fol- 
lows: (1) That under the pleadirgs and evidence the verdict should 
be for the defendant. Answer. Refused. 

Sixth. The court erred in refusing defendant’s second point, as 
follows: (2) That, if the jury should find that. Adam Becker was a 
party to the alleged fraud, his complicity in and knowledge thereof 
would not affect the company defendant. Answer. Refused. 

Seventh. The court erred in qualifying defendant’s fourth point, 
as follows: (4) If the jury find from the evidence that John 
Spieler left in the hands of Adam Becker the policy having the 
assignment filled up, and the receipt filled up and signed by Spieler, 
for the purpose of enabling Becker to receive the money as his 
agent, he, Spieler, constituted Becker his agent to receive the insur- 
ance money from the company, and payment to Becker, in connec- 
tion with the surrender by him of the receipted policy, discharged 
the company. Answer. Affirmed, with this caution: That you 
must be well assured from the evidence that Becker received the 
money from the company as Spieler’s agent, or upon his order, and 
not from the company as its agent, to adjust a liability of the 
company. 

Eighth. The court erred in refusing defendant’s fifth point, as 
follows: (5) That if the jury should believe from the evidence that 
George Segrist wrote and mailed the letter testified to by Charles 
Kirsch, and that the same was received by the company, said letter 
was not enough to affect the defendant company with the notice 
of the alleged frand, nor was it sufficient to put the company upon 
inquiry. Answer. Refused. I leave to you to find from the evi- 
dence whether or not the notice was of such a nature as reasonably 
to put the company on inquiry, or require it to withhold payment of 
the money. 

Ninth. The court erred in qualifying defendant’s sixth point, as 
follows: (6) That there is no sufficient evidence in this case to im- 
peach the assignment by John Roth of the policy in suit. Answer. 
Affirmed; that is, if I understand the import of the word “ impeach.” 
There is no sufficient evidence for the court to say as matter of law 
that the assignment is unworthy of credit, and to be excluded from 
the consideration of the jury. 

Tenth. The court erred in qualifying defendant’s seventh point, 
as follows: (7) That under the policy, assignment, and death proofs, 
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the defendant company was justified in settling the loss with John 
Spieler, the assignee, or with his representative, Adam Becker; and 
if the jury find the insurance money was paid to Spieler, or by his 
order to Adam Becker, as his agent, the plaintiff cannot recover. 
Answer. Affirmed, with the qualification as stated to the fourth 
point. 

Eleventh. The court erred in refusing defendant’s eighth poixt, as 
follows: (8) That, as it appears from the plaintiff's own evidence 
that John Roth left the policy in suit, with his signature to the 
assignment indorsed thereon, in the hands of Adam Becker, and 
thereby gave him the power to perpetrate the alleged fraud, his 
personal representative, the plaintiff, is estopped from setting up 
the alleged fraud against the company in this action. Answer. 
Refused. I cannot say that the deposit of the policy, with its 
assignment, with the agent of the company before payment made, 
will relieve the company from liability to pay the creditor when the 
m@ney intended for the creditor has been appropriated by the 
agent of the company to his own use, and not applied to the com- 
pany indebtedness. The fact, however, that the company has acted 
on such state of facts is matter to be taken into consideration, 
with other circumstances and facts, as indication of the true char- 
acter of the transaction, and the relation of the parties to one 
another. 

Twelfth. The court erred in admitting the evidence received 
under the following offer and bill of exceptions, to wit: Plaintiff’s 
counsel offers in evidence the testimony of John Spieler, found on 
page 30 of paper book, for the purpose of showing that John 
Spieler did not himself know of the assignment until after the 
death of John Roth, and that the assignment was without any con- 
sideration, and that there was no delivery made to Spieler of the 
policy or the assignment; that Spieler had no interest whatever in 
the policy, and never received any money from Becker or anybody 
else upon the policy. Defendant’s counsel objects to the testimony 
on the ground that the whole or greater part of it is irrelevant. 

By the Court. Objection overruled. Exception. 


Grorce Sutras, Jr., W. D. Moors, and F. C. McGrrr, for Plainff 
in Error. 
M. A. Woopwarp, for Defendant in Error. 
Srerrett, J. 
If proper attention had been given to the opinion of this court, 
delivered by the present chief justice when the case was here before, 
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(87 Pa. St., 409), the learned judge of the common pleas would not 
have fallen into some of the errors now complained of. In support 
of her claim, plaintiff gave in evidence the policy of insurance in 
suit, reserving “the right to explain and contradict the indorse- 
ments thereon, and to show that they are not binding upon” her. 
The indorsements thus put in evidence with the policy are: First. 
An assignment by John Roth, plaintiff's intestate, of all his “rights, 
title, and interest in and to the within policy No. 58,714,” to John 
Spieler, ‘for his sole use and benefit.” The assignment is declared 
to be “for a valuable consideration, the receipt whereof is hereby 
acknowledged,” and provides: ‘‘In case of the death of said 
assignee before the policy becomes due, then, in that case, it shall be 
payable to the heirs or assigns of John Spieler.” Second. The re- 
ceipt of John Spieler, September 5, 1871, to the company, plaintiff 
in error, for “three thousand dollars, in full of all claims on the 
within policy.” These indorsements, the genuineness of which was 
not questioned, in connection with the policy, coming as they 4id 
from the possession of the company, and given in evidence by 
plaintiff herself, were proof of payment upon which the company 
had a right to rely until the contrary was shown. In other words, 
the plaintiff's own evidence, at that stage of the case, presented a 
clear prima facie defense to her claim. 

It was clearly shown on the trial that after the death of assured, 
and due proof thereof by his assignee, John Spieler, the company 
sent its draft on New York to order of George Dart, its general 
agent in this State, residing in the city of Williamsport, for the 
purpose of paying the risk; and, upon surrender of the policy, with 
assignment and receipt above mentioned indorsed thereon, the 
money was paid by Dart, and the policy forwarded by him to the 
company. In view of these and other facts, clearly established by 
uncontradicted evidence, the court was requested in defendant’s 
third and ninth points to instruct the jury as follows: “Third. That 
if the jury believe from the evidence that the assignment on back of 
the policy was signed by John Roth in blank, and the policy in that 
condition was left in the hands of Adam Becker, Roth thereby con- 
stituted Becker his agent to fill up the assignment; and if Becker 
did subsequently fill in the name of John Spieler, as assignee, and 
upon this assignment, thus regular on its face, the company acted, 
believing it to be a valid assignment, both Roth and the plaintiff 
are estopped to deny the validity of the assignment.” “Ninth. If 
the jury find from the evidence that defendant company, through 
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their general agent, George Dart, on the fifth day of September, 
1871, in good faith, relying on the assignment of the policy in suit, 
made by John Roth, the assured, to John Spieler, and on the proofs 
of death furnished by said Spieler, and on his surrender of the 
policy, with his receipt of satisfaction in full indorsed thereon and 
signed by him, paid the amount due on said policy to said Jobn 
Spieler, through Adam Becker, who then and there produced and 
surrendered to said general agent, Dart, the said policy so assigned 
and satisfied, then the verdict of the jury should be for the defend- 
ant. Nor, if the jury find as above stated, will the alleged state- 
ment made by Becker or Spieler after such payment avail to deprive 
defendants of their right, in such case, to have the verdict of the 
jury in their favor.” Both of these propositions were rightly 
affirmed without any qualification, and would have been conclusive 
of the case if it had not been for the admission of incompetent 
evidence, and erroneous instructions to the jury. 

In defendant's fourth point the court was requested to charge: 
“Ifthe jury find from the evidence that John Spieler left in the 
hands of Adam Becker the policy having the assignment filled up, 
and the receipt filled up and signed by Spieler, for the.purpose of 
enabling Becker to receive the money as his agent, he, Spieler, con- 
stituted Becker his agent to receive the insurance money from the 
company; and payment to Becker, in connection with the surrender 
by him of the receipted policy, discharged the company.” The 
eighth point was of similar import, and the answer of the learned 
judge to each was: “Affirmed, with this caution: That you must 
be well assured from the evidence that Becker received the money 
from the company as Spieler’s agent, and upon his order, and not 
from the company, as its agent, to adjust a liability of the company.” 
In thus qualifying the answer and permitting the jury to pass upon 
a question of fact not warranted by the evidence, the court erred. 
The sixth and seventh specifications are sustained; and, inasmuch 
as the tenth specification contained substantially the same error, it is 
also sustained. 

There was also error in affirming the points recited in the first 
four specifications, and in refusing defendant’s second point. The 
effect of this was to permit the jury to visit upon the company all 
the consequences of Becker’s knowledge respecting the policy and 
assignment thereof, as well as his alleged fraudulent conduct in 
connection therewith, without regard to whether such knowledge 
was acquired, or acts done by him, as sub-agent of the company act- 
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ing within the scope of his duties as such agent, or wholly outside 
thereof. The declarations and conduct of Becker, as affecting the 
liability of the company, were considered in the opinion above re- 
ferred to, and it is unnecessary to repeat what was there said on 
that subject. The admission of testimony bearing thereon, and sub- 
mission of same to the jury, without evidence tending to connect 
the company therewith in any manner, were erroneous; and the 
several specifications relating thereto are sustained. 

The eighth and ninth specifications are also sustained. The evi- 
dence relating to the former, if it proves anything, tends to show 
that Segrist wrote as a stranger, and not as one having authority 
in the premises; and, even if it was sufficient to warrant the jury in 
finding that the alleged letter was received by the company, the 
communication was not of such a character as to put the company 
on inquiry. It neither contained any statement of fact, nor dis- 
closed any reason why the money should not be paid. 

As already observed, the assignment and receipt, indorsed on the 
policy given in evidence by plaintiff below, the genuineness of which 
is not questioned, were evidence of payment in full by the company 
to the proper party. The burden was on plaintiff to rebut the 
prima facie defense thus presented by proving not only that the 
assignment was fraudulently procured from the assured, and there- 
fore his personal representative was entitled to demand the insur- 
ance money, but also that the company, before paying the money on 
the faith of the assignment, had notice of that fact. It may be con- 
ceded the jury would have been warranted in finding the alleged 
fraud, but we fail to discover any evidence to justify a finding that 
the company had any notice or knowledge of such facts as should 
have put it on inquiry; in fact, there is no competent evidence to 
warrant the submission of that question to the jury. The court 
should therefore have ended the controversy by affirming defend- 
ant’s first point: ‘‘ That, under the pleadings and evidence, the ver- 
dict should be for the defendant.” 
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UNITED STATES CIRCUIT COURT. 
DISTRICT OF COLORADO. 


PHOEBE C. CRONKHITE 
Us. 


ACCIDENT INS. CO. OF NORTH AMERICA.* 


Where a party insured under an accident policy was injured by falling into 
an excavation and a few days later was taken sick with pneumonia and 
died, the question whether the accident by weakening the system was 
chargeable with the death, is one of fact. 


The policy provided that it should not be in force until actual payment of 
premium, and that no agent had authority to change its terms. 


Held, That while a mere solicitor could not consent to give credit for the pre- 
mium to a certain date, such consent might be given by a general agent 
with authority to fill up blank policies and contract. 


Upon the day that the credit expired the insured it was claimed called to pay 
the premium, but not finding the general agent in his office directed the 
solicitor from whom he procured the policy to settle the premium for him, 
which the latter agreed to do but in turn failed to find the agent. 


Held, That this was not due diligence in an effort to pay; the insured should 
have paid the money direct to the solicitor who was authorized to receive 
it, instead of directing the latter to advance the money and look to him 
for repayment. 

Held, That payment was not excused, and the policy became void through non- 
payment of premium. 


Marxuam & Diiton and E. A. Crars, for Plaintiff. 
Parrerson & Tuomas, for Defendant. 
Brewer, C. J. (orally). 

In reference to this case I have come to the conclusion that the 
motion to instruct the jury to find in favor of the defendant should 
be sustained, and there is no need of an argument upon the facts to 
the jury. The facts are these. I simply state the facts in reference 
to one question without any extended comment. 

Mr. Cronkhite, the insured, whose policy was dated the 3d of Oc- 
tober, on the 6th of that month fell into an excavation and received 
a bruise, from which time his health began to fail. He was par- 


* Decision rendered, May lv, 1888. 
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tially disabled for some days and then seemed to be better ; after- 
wards and on the 5th day of November, he was taken down with 
pneumonia and died on the 13th of that month. The contention on 
the one side is that while pneumonia may have been the proximate 
cause, yet the bruise was the primary, and though remcte, the sole 
cause of the death, in that the bruise created and produced the 
pneumonia, called traumatic pneumonia from its origin, which re- 
sulted in death. Now, of course that is a question of fact which I 
do not attempt to pass upon, but should leave to the jury whether 
the bruise was the sole cause of the death within the purview of the 
policy. Of course if pneumonia is a germ disgase, it was not the 
sole cause, for a blow does not develop or create germs. It may 
expose the person, by weakening the system, to their more potent 
action, but that is all. Doctors disagree, and I shall not pretend to 
determine the fact. The other is the question that I shall consider. 

The policy was issued upon the 3d of October, but no money 
was then paid; in fact, none was ever paid to the general agents, 
Porter, Hallack, and Raymond, who, however, agreed to give credit 
to the first of November. The policy contains a provision that it 
shall not be in force until actual payment, and that no agent has 
authority to change the written terms of the policy. In reference 
to that, while I know there are authorities which say that that is 
conclusive, and that if the money is not actually paid by the in- 
sured there is no binding contract of insurance, I do not think that 
that is good law. The company gives the general agent blank pol- 
icies, with authority to consummate the contract; the company, the 
principal, is at a distance, and has no voice in its consummation, it 
being wholly executed between the general agent and the insured. 
Under those circumstances the general ageut may, notwithstanding 
the letter of the policy, give credit and deliver the policy, and it is 
in force during the duration of that term of credit. Such authority, 
however, belongs to a general agent having power to complete the 
contract and does not extend to a mere sub-agent or soliciting 
agent who is charged with only the matter of collecting premium or 
soliciting insurance. Now in this case the negotiations were car- 
ried on entirely by Mr. Terpenning, a soliciting agent of the de- 
fendant employed by the general agent here; he solicited the insur- 
ance, carried to the general agent the proposition that the insured 
would take the policy if he had a credit to the first of November 
following; that proposition was accepted by the general agent and 
the policy placed in Mr. Terpenning’s hands, with instructions to 
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deliver it and collect the premium. He had no authority to change 
the terms of the contract or to make any new arrangement with the 
insured, his instructions were to deliver the policy and collect the 
premium; beyond that he could do nothing. Now, as I said to 
counsel yesterday, the bold fact stands patent and unconcealed, that 
here the insurance company when it has never received a dollar of 
premium is asked to pay $5,000 to the beneficiary of a man who 
never paid such premium. ‘ Of course, when such a fact stands out 
conceded, the natural inquiry of any fair and reasonable man is, 
why should it pay? It is the duty of a judge to try and lift a case 
above any mere technicality and place it upon the broad plane of 
absolute justice—right and wrong between man and man, and a 
party should not be called upon to pay when it has in fact received 
nothing, unless there is some plain, clear, and positive reason upon 
which that demand can be rested. 

Under the terms of the credit given, Mr. Cronkhite, the insured, 
was to pay the premium on the first of November, and the conten- 
tion is, that Mr. Terpenning and Mr. Cronkhite, on the first of No- 
vember, went to the office of the general agents, about one o’clock 
in the afternoon, and met a gentleman there, who had been at the 
time of the issuing of the policy the general agent, and was in- 
formed by him that he was no longer the agent, but that Mr. 
McGaffey was and that they would have to see him. They waited 
there some time, and Mr. Cronkhite feeling ill, they went out and 
after they had left Mr. Cronkhite went home, telling Mr. Terpenning 
to go back and pay the premium, and that he would thereafter 
settle with him; Terpenning went back, he says, two or three times, 
to make payment, but failed to find the general agent, Mr. McGaffey. 
The argument is, that while payment in fact was not made, that 
effort was made to pay it and everything was done that reasonable , 
diligence could demand in order to insure payment, and having 
done that, the fact that no payment was made, is immaterial; that 
he was ready to pay and offered to pay, at a subsequent time. That 
contract of insurance was good or bad, was closed or continued in 
force on the night of the 1st of November; what took place at that 
time preserved it to the next day or else it was dead. There are 
three kinds of cases in which this matter of forfeiture arises, and 
tke rule controlling in each is different. Where a party seeks to 
enforce a forfeiture of money which has been paid, the courts will 
look unfriendly towards that claim of’ forfeiture and see that every- 
thing exists which compels the court to sustain the forfeiture. I 
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have had quite a number of cases of that kind in the State of Ne- 
braska; a man contracts to sell a piece of property for, say, $1,000, 
payable in ten annual payments, with a provision in his contract that 
if the money is not paid each year, on the day named, a forfeiture 
shall result and the money already paid shall also be retained by 
him. Now, suppose a purchaser pays seven or eight years the an- 
nual payment of $100, and on the eighth or ninth year fails to make 
payment or tender on the very day named, and the vendor insists 
upon a forfeiture and seeks to retake the land and property, and 
also retain the seven or eight hundred dollars, which the purchaser 
has paid; it is seen at a glance that he is seeking to enforce a harsh 
rule against the purchaser and courts will not enforce the forfeiture 
if there is any reasonable excuse for refusing it; he is trying to rest 
upon the strict letter of the contract and retake that which he had 
agreed to sell, and for which he had received a large part of the 
consideration and also to retain the money which has been paid. 

Then, there is an intermediate class of cases, where one party 
contracts to sell a piece of property worth a thousand dollars for a 
thousand dollars, the money to be paid ata future time and the 
money is not paid. Neither party stands in a position, one to the 
other, where a forfeiture would work any hardship; the one party 
still has his property, and the other his money. If the position of 
the property has remained unchanged, and the purchase money has 
not been paid, the matter does not appeal to the court strongly on 
either side. 

Then again, as in this case, one party seeks to compel the pay- 
ment of a large sum of money which was promised to be paid in 
consideration of a small sum—here the payment of five thousand 
dollars for $32,59,, and the party insists that, although he has not 
paid, he was ready to pay and attempted to pay. The parties occupy 
a different attitude in such a case so far as their equities are con- 
cerned before the court, from the other cases. Now, it is conceded 
that the money was not paid. The claim of the beneficiary, the 
plaintiff here, is that the insured took reasonable means to make 
payment and failed. As I said before, the insured went with Mr. 
Terpenning to the office, the general office of the company here. 
The party, who had been the general agent, said he was no longer 
general agent, but Mr. McGaffey was and he must be seen; then 
Mr. Cronkhite went out and told Mr. Terpenning to go back and 
pay the premium, and he went back, as he says, two or three 
times. Now, there was some diligence, here was some effort made 
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to make payment. I know there are cases -that lay down the 
rule as absolute that when a party under such circumstances 
receives credit as a favor, he takes all the responsibility of that 
credit of favor and he must make the payment within the time or 
else the benefit of that credit is lost. That is, with a single excep- 
tion. Those cases hold that if the party, to whom the payment is 
to be made, through his intentional misconduct prevents payment 
and the party who is to make the payment is thereby unable to do 
so according to the terms of the credit, he is protected as if he had 
made the payment. I think that the rule is better that the party 
must use all reasonable diligence and effort to make the payment, 
and unless he does that it must be held that it annuls the contract. 
In this case Mr. Terpenning was the man who negotiated this insur- 
ance, and was the man who took the application of Mr. Cronkhite to 
the general agent; he was the man who received the policy from the 
general agent and delivered it to Mr. Cronkhite and he was author- 
ized to receive the premium; he did, in fact, collect $5.00 interest 
the 3d of October and the 1st of November. Mr. Cronkhite paid it 
and recognized that he was entitled to receive it. Mr. Terpenning 
stood by him on that first day of November and instead of handing 
the money to Terpenning, he said: “I want you to make payment 
and I will settle with you.” Instead of saying “Here is the money, 
I want to make payment and I want this contract carried out and 
this matter closed up,” he simply left the matter to Terpenning. 
Counsel argue that as Mr. Terpenning agreed to pay it, it was the 
same as though the money had actually been paid. I think there is 
a marked distinction. If the money is actually paid to the agent, in 
the discharge of his duties, the company can enforce collection by 
the strong process of the criminal law, but where the agent has 
simply said to the debtor, “I will pay the money for you” it cannot 
be enforced by any process that the criminal law affords. The com- 
pany when it gave to Mr. Terpenning the right to collect this money, 
never consented to take Mr. Terpenning as its debtor and never 
permitted him to say “I will be good for this premium and will pay 
you the money, and the assured will settle with me.” That is no 
payment, the money must come out of the pocket of the insured and 
pass into the hands of some person, who has authority to receive it 
for the company, because after it passes into the hands of some 
person authorized to receive it, an agent either special or general, 
the money can be collected by the company, for if he does not turn 


it over, he is chargeable with embezzlement. So it stands thug, 
Vou. XVIL.- 33. 
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that there was a party present, who was entitled to receive the 
money and who had received part of the money and the insured 
never gave him the money and never made any further effort to 
make payment, but simply said to this collector “ You make the pay- 
mert and I will settle with you.” It seems to me very clearly that 
that cannot be held as the exercise of reasonable deligence to ac- 
complish the payment of the money. The man was immediately 
present who had given him the policy, who had conducted the ne- 
gotiations, and who had received part of the premium and who was 
in fact authorized to receive it, and he never handed him the money 
but simply said to him “You make payment and I will settle with 
you afterwards.” The case is one where the insured never has paid 
and where the company has never received the money and where 
there is no showing of such reasonable diligence as excuses the 
party from non-payment. That was my impression yesterday morn- 
ing and I studied it over in the afternoon and examined the author- 
ities cited by counsel this morning, and still adhere to that belief, 
and so shall instruct the jury to bring in a verdict for the defendant. 
You may prepare and submit a verdict for the jury. 


SUPREME COURT OF PENNSYLVANIA. 


JETNA FIRE INS. CO. or Harrrorp 
vs. 


CITY OF READING.* 


Act Pa., April 4, 1873, § 17 (P. L. 20), providing that ‘it shall not be lawful 
for any city, county, or municipality to impose or collect any license fee 
or tax upon insurance companies or their agents authorized to transact 
business under this act,” is applicable to foreign and domestic companies 
alike, and is repealed by act May 24, 1887 (P. L. 204), authorizing cities 
of the fifth class to levy and collect for general revenue purposes, an an- 
nual license tax on insurance companies or agencies ; although the latter 
act contains no express repeal of the former. 

Defects in a case stated cannot be supplied on appeal by anything contained 
in the opinion of the court below. 


This was a case stated, in which the city of Reading was plaintiff, 
and the Aitna Fire Insurance Company, defendant. The case was 
. Decision rendered, March 26, 1888.—From Atlantic Reporter. 
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as follows: “And now, January 3, A. D. 1888, it is hereby agreed 
by and between the parties to the above suit that the following case 
be stated for the opinion of the court in the nature of a special ver- 
dict: The city of Reading passed the ordinance—a copy of which is 
hereto attached, and made part of this case stated—under and in 
pursuance of the provisions of the act of May 24, 1887, relating to 
cities. The defendant is an insurance company of the State of Con- 
necticut, duly authorized under the laws of Pennsylvania to do busi- 
ness in the State of Pennsylvania, and with an agency established in 
the city of Reading. If the court be of the opinion that the de- 
fendant is legally liable to pay the license-tax by said ordinance im- 
posed, then judgment to be entered for plaintiff fur fifty dollars; 
but if not, then judgment to be entered for the defendant; the costs 
to follow the judgment, and either party reserving the right to sue 
out a writ of error therein.” 

The court below (Ermentrout, J.) delivered the following opinion: 

“The defendant is a corporation chartered under the laws of the 
State of Connecticut. It-has complied with the provisions of the 
act of April 4, 1873, entitled ‘An act to establish an insurance de- 
partment’ (P. L. 1873, p. 20.) It has an agency in the city of 
Reading. Section 17 of said act of April 4, 1873, provides as fol- 
lows: ‘That it shall not be lawful for any city, county, or municipal- 
ity to impose or collect any license fee or tax upon insurance compa- 
nies, or their agents authorized to transact business under this act.’ 
By the act of Assembly of May 24, 1887 (P. L. 1887, p. 204), en- 
titled ‘An act dividing cities into seven classes,’ etc., it is provided 
in article 7, § 2, cl. 4, p. 217, that every city of the fourth, fifth, 
sixth, and seventh classes shall have power ‘to levy and collect for 
general revenue purposes an annual license tax on insurance compa- 
nies or agencies, and regulate the collection of the same.’ Under 
this power the city of Reading, a city of the fifth class, passed an or- 
dinance for general revenue purposes on the 29th September, 1887, 
The nineteenth clause of this ordinance provides as follows: ‘Every 
fire-insurance company or agency shall pay the sum of fifty dollars.’ 
Under this ordinance the city of Reading claims authority to levy 
and collect such tax from the defendant. To test the city’s right so 
to do, this case stated has been framed. The city contends that the 
said section 2, cl. 4, art. 7, act 1887, repealed by implication section 
17 of the act of 1873, and therefore the city has the right. The de- 
fendant contends: (1) there is no repeal by implication; (2) there 
can be no repeal; that the act of 1873 and its acceptance thereof 
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constitutes a contract between it and the State, and that by the pro- 
visions of art. 1, § 10, Const. U.S., no State can pass any law im- 
pairing the obligation of contracts. An examination has convinced 
us that the decisions of the supreme court are against the contention 
of the defendant as to both these points. 

“1. The clause of the act of 1873, exempting from taxation, is 
general in its terms, applicable to foreign and domestic companies 
alike. The act of 1887 is equally general in its terms. The act of 
1887 is affirmative. It introduces a new rule upon the subject. 
The repugnancy between the old and new clauses is total and man- 
ifest. By no proper construction can they stand together, or be 
consistently reconciled. Under the legal principles laid down in 
Sifred vs. Com., 104 Pa. St., 180; Johnston’s Estate, 33 Pa. St., 511, 
the new works a repeal of the old. There are two decisions espe- 
cially applicable and decisive of this question. In the act of Assem- 
bly chartering the Iron City Bank of Pittsburgh, it provided “that 
its capital stock should not be subject to taxation for any other than 
State purposes.” Afterwards the legislature by act of Assembly 
authorized the city of Pittsburgh to tax all banks. It was held that 
the latter act repealed the former by implication : Bank vs. Pitts- 
burgh, 37 Pa. St., 340. Under the act of April 10, 1879 (P. L. 16), 
relating to building associations, the Bourgignon Building Associa- 
tion filed a certificate of acceptance of its provisions, thus releasing 
it from taxation under existing laws. Subsequently the general 
revenue act of June 7, 1879, was passed, subjecting building asso- 
ciations to the payment of tax upon their capital stock. It was 
held that ‘there was a repeal; that an act of Assembly imposing a 
tax, which is necessarily and certainly inconsistent with a preceding 
act exempting from taxation, repeals the former act.’ Association 
vs. Com., 1 Penny., 193. 

“2. We see nothing to justify the holding of the existence of any 
such contract relation between the defendant and the State. The 
defendant does not hold its corporate powers by virtue of a charter 
from this State, and neither strengthens nor impairs its corporate 
‘powers. It in no way interferes with the charter. Nor do we see 
anything to indicate any contract, which a legislature may not im- 
pair. The act simply regulates the manner and conditions under 
which such corporations may from time to time be licensed, or per- 
mitted to do business in the State, if they so choose. It repealed 
the previous regulations of the act of 1868. As was said in Thorne 
vs. Insurance Co., 80 Pa. St., 28: ‘There can be no doubt of the 
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constitutional power of the legislature to prescribe the conditions 
under which a foreign corporation shall transact business in this 
State.’ The act of 1868 did this, no one contending that it, by any 
of its provisions, created a contract relation between such corpora- 
tion and the State, although the seventh section of the act contained 
the similar provision of a tax of 3 per cent on premiums found in 
the act of 1873. The repeal shows the deliberate purpose of the 
State to make no surrender of its rights of taxation. It created, 
abolished, and again imposed its regulations. The act of 1873, in 
all its provisions, simply prescribes the conditions under which the 
foreign corporation may do business, the legislature again asserting 
its right of taxation in section 10, imposing the 3 per cent on pre- 
miums, and, whilst in section 17 it prohibits a city from levying any 
tax, it does not prohibit itself from so doing. Nowhere is there any 
surrender by the State, either of the right of taxation, or of its power 
to relieve or change the character of such taxation, or of its power 
to delegate its right to the city. No such surrender is expressed, 
and none can be implied. In Durach’s Appeal (62 Pa. St., 494) it 
is said: ‘The municipal government is really but a branch of the 
government of the State, and whatever powers of taxation the legis- 
lature possesses, they may lawfully grant or delegate to such 
body.’ It follows, therefore, that such power of taxation, not having 
been surrendered, and having been delegated to the city of Reading 
by the act of 1887, defendant is liable to the tax imposed by the 
ordinance. The authorigjies of our supreme court upon the question 
are clear and numerous : Bank vs. Com. (10 Pa. St., 449) is a care- 
fully considered case, on all fours with the present. The same con- 
stitutional question was raised. The bank, under the act of March 
25, 1824, was made a corporation ‘upon the conditions thereinafter 
specified.’ By the twenty-fourth section (P. L., 70) a tax of 8 per 
cent ot the whole of the dividends was imposed. By a subsequent 
act this rate was increased. The latter act was held constitutional; 
that the former ‘ was intended as a restraint upon the banks to limit 
their power and to prescribe the mode in which their business 
should be conducted; and not as a pact by which the government 
undertook to relinquish any power inherent in it, or confer immuni- 
ties beyond those expressly given; that the tax clause ‘is nothing 
more than a simple declaration of the tax then to be paid by the in- 
stitutions, and we there look in vain for the slightest intimation of 
an agreement or even understanding between the parties, that this 
tax should not be increased during the existence of the charter. 
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To deduce from premises so insufficient a consequence of such mag- 
nitude, would be a gross violation of the wholesome principle that 
an abandonment of the power of taxation is only to be established 
by clearly showing this to have been the deliberate purpose of the 
act.’ These principles were affirmed in Bank vs. Com. (19 Pa. St., 
144), in a vigorous opinion by Chief Justice Black. Again ap- 
proved in an opinion of Justice Woodward, in making a general re- 
view of the authorities in Bank vs. City of Pittsburgh, 37 Pa. St., 
345. Also, in Insurance Co. vs. Com. (85 Pa. St., 515), and the case 
of Association vs. Com., 1 Penny., 193, is also directly decisive of 
this very question, as the reading of the opinion of the court below 
and Justice Green’s opinion will conclusively show. We therefore, 
in accordance with the terms of the case stated, direct judgment to 
be entered for plaintiff for $50.” Defendant brings error. 


Henry Hoyt and George F. Barr, for Plaintiff in Error. 
Wa. J. Rourxg, City Sol., for Defendant in Error. 
Paxson, J. 

This case is defective in not specifying the class to which the city 
of Reading belongs. We learn from the opinion of the court below 
that it is a city of the fifth class, but we cannot incorporate the 
opinion of the learned judge into the case stated. We might well 
affirm the judgment upon this ground alone, but inasmuch as it is 
admitted by counsel on both sides that Reading is a city of the fifth 
class, we will consider the case upon its mgits. The act of May 24, 
1887 (P. L., 204), authorizes cities of the fifth class to levy and col- 
lect, for general revenue purposes, an annual license-tax on insur- 
ance companies or agencies, and regulates the collection of the 
same. The defendant below is a corporation chartered under the 
laws of the State of Connecticut. It has complied with the provis- 
ions of the act of April 4, 1873, entitled “An act to establish an in- 
surance department” (P. L., 20). It has an agency in the city of 
Reading. Section 17 of said act of April 4, 1873, provides as fol- 
lows: “That it shall not be lawful for any city, county, or munici- 
pality to impose or collect any license fee or tax upon insurance 
companies or their agents authorized to transact business under this 
act.” The city of Reading by ordinance of councils has imposed a 
tax of $50 on every fire-insurance company or agency within the 
city. 

The only question we are asked to decide is whether section 17 of 
said act of April 4, 1873, is repealed by the act of 1887. The court 
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be:ow held that it was so repealed, and entered judgment for the 
plaintiff upon the case stated. We see no error inthis. It was 
contended in the court below that the act of 1873 was a contract, so 
far as foreign insurance companies were concerned, by which the 
State agreed not to tax them for the future. This position was 
abandoned here, however, and very properly, as it was unsound, 
The exempting clause of the act of 1873 is general in its terms, and 
is applicable to foreign and domestic companies alike. The act of 
1887, is also general in this respect. While the latter act contains 
no express repeal, it introduces a new rule upon the subject, and 
fully supplies the act of 1873. As was well observed by the court 
below, ‘‘the repugnancy between the old and new clauses is total and 
manifest.” It will be noticed that the act of 1887, and the ordi- 
nance of the act in pursuance thereof, make no distinction between 
foreign and domestic insurance companies. The license-tax is im- 
posed upon all alike. The learned judge of the court below has 
disposed of this question in a clear and well-considered opinion, cit- 
ing a number of authorities to sustain his ruling, in view of which a 
further discussion of the case by this court is unnecessary. 
Judgment affirmed. 


COURT OF APPEALS OF KENTUCKY. 


JONES et at. 
vs, 


NATIONAL MUT. BENEFIT ASS’N.* 


The by-laws of a benevolent society provided that non-payment of dues for 
thirty days should forfeit membership. 


Held, That a refusal by the secretary to receive certain assessments until 
charges against the member had been investigated excused their non- 
payment for the time being, but a failure to subsequently pay upon being 
notified to do so worked a forfeiture. 

Held, That a custom to issue a second notice at the expiration of thirty days, 
requiring payment within ten days, though known, was not binding on 
the society, and a failure to issue snch notice does not relieve from for- 
feiture at the expiration of thirty days. 





* Decision, by Holt J b January 6, 1887. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


os 


RING et au 
vs. 


PHG@NIX ASSURANCE CO.* 

























The insurance was on personal property described as ‘all while contained in 
the frame dwelling—occupied all the year around.” The jury were in- 
structed that the building must answer the description, and their atten- 
tion was directed to the fact that the family in charge had six months 
previous to the fire lived for a month or move in a building adjoining as 
a fact to be considered. 


Held, That the instruction was sufficiently favorable to the company. The 
stipulation was satisfied even in case of temporary vacancy by a re-occu- 
pancy sufficiently long before the fire to have no connection with the loss. 


There was a representation not made part of the contract that no buildings 
were within 100 feet. 


Held, That instructions to consider whether representations made regarding 
adjacent buildings were material, whether if false, they were made inno- 
cently and fairly, was error. A material misrepresentation, though inno- 
cently made, may defeat the contract. This doctrine is not nullified by 
the Massachusetts statute fixing the form of the standard policy. 

Hogs, J. 
The policy sued upon is a Massachusetts standard policy. Pub. 

St., c. 119, § 139. The “ description of property insured ” describes 

various chattels, “all while contained in the frame dwelling -house, 

known as the ‘ Pebbly Beach House,’ Bass Rock, Gloucester, Mass. 

(on Ocean Avenue), and occupied the year around.” The judge in- 

structed the jury that the plaintiffs must satisfy them that the build- 

ing containing the property insured answered the above descrip- 
tion at the time when the contract was made, and also at the time 
of the fire. The fire took place on May 4, 1884, and the attention 
of the jury was directed to the fact that during the previous Octo- 
ber, and for a few days before and after, the family in charge lived 
in the adjoining laundry building, and not in the house where the 
insured property was, as a circumstance to be considered by them 
in determining whether it properly could be called a building “ oc- 


* Decision rendered, January 3, 1888. 
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cupied all the year around.” These instructions were sufficiently 
favorable to the defendant. Assuming that the jury could not 
have found that the breach in October was of so trifling a nature as 
not to prevent its remaining a house “ occupied all the year around,” © 
or that the house was occupied in October; assuming also, that the 
words quoted look to the future occupation of the house, and that 
the plaintiff could not have recovered for a loss while the house 
was unoccupied; the stipulation must be taken to have been satis- 
fied if the permanent occupation was resumed so long before the 
fire that the temporary absence of an occupant plainly appears to 
have had no connection with the loss: Hinckley vs. Insurance Co., 
140 Mass., 38, 1 N. E. Rep., 737. 

The description is not a description of the insured articles, but 
of the house where they are contained; and although the intro- 
ductory words, “while contained in,” governing the whole clause 
fairly enough, may be held to confine the operation of the policy to 
such times as the articles are contained in a house answering to 
the whole of that description, we see no reason why they should do 
more than suspend the insurance while the articles are not con- 
tained in such a house. The fact that the house was unoccupied for 
a short time six months before the fire, can have no greater effect 
than removing the goods to safety-deposit vaults would have done. 
In either case we assume the goods would not have been covered 
by the insurance for the time being; but it would be a startling 
proposition that in the latter the. insurers would have had a right 
to repudiate the policy after the goods had been brought back to 
the place mentioned in it. 

After instructing the jury concerning the contract, the court pro- 
ceeded to deal with certain representations made by one who, as 
the court stated, “ was confessedly the authorized agent and repre- 
sentative of the plaintiffs.” These were contained in a paper headed 
“ Applications for Insurance,” and a letter and a plan accompanying 
it. Some of these representations were similar to the statements in 
the policy already discussed, and necessarily fell under considera- 
tions with the rest as representations. But all that was said plainly 
referred to the contents of these other papers, and did not qualify 
or change the instructions with regard to the stipulations of the con- 
tract. So far as the occupation of the house was concerned, the 
representations seem to have been of no importance as such, since 
the clause was made a part of the contract, and the plaintiffs were 
held to the rules applicable to such a clause when part of the con- 
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tract : Goddard vs. Insurance Co., 108 Mass., 56, 59. But there 
was also a representation, not made part of the contract, that there 
were no houses within 100 feet, which may not have been literally 
accurate, because the pool-room belonging to the house, but in a 
separate building, was not mentioned. 

The jury were instructed to consider whether the facts stated were 
matters material to the risk; “‘ whether insurance companies are ac- 
customed to charge more when there are wooden buildings near to 
that which they are about to insure ” (Luce vs. Insurance Co., 105 
Mass., 297, 301); if the facts were material, whether the representa- 
tions were false, and if false, whether the representations were made 
innocently and by mistake, and so, fairly made. We are of opinion 
that there was error in putting the last question to the jury, and in 
thus allowing them. to find for the plaintiffs, if they had made mis- 
representations on matters which increased the risk of loss, provided 
they had not been guilty of fraud. It is true that St. 1864, c. 196 
(now Pub. St., c. 119, § 138), enacts with regard to fire insurance, 
that the application shall not be considered as a warranty or a part 
of the contract. But it seems to have been thought in Railroad 
Co. vs. Insurance Co. (98 Mass., 420, 426) that this statute did not 
change the common-law rule bearing upon this case, concerning rep- 
presentations forming the basis of a policy: Kimball vs. Insurance 
Co., 9 Allen, 540, 542; Campbell vs. Insurance Co., 98 Mass., 381, © 
390, 396;. Moens vs. Heyworth, 10 Mees. & W., 147, 157,158. How- 
ever this may be, the effect of the latter (St. 1878, c. 157; now Pub. 
St., c. 119, § 181), is that, if the matter misrepresented increases 
the risk of loss, it still may defeut the policy, although not made 
with intent to deceive. The provision of section 138, that the appli- 
cation shall not be considered a warranty, means only that an in- 
quiry into the effect of matters there represented upon the risk of 
loss shall not be cut off, and that substantial accuracy, as to material 
facts, shall be sufficient. Perhaps the rest of the section makes it 
more difficult to say, as in the decisions cited, that in case of a ma- 
terial misrepresentation there has been no agreement upon the sub- 
ject-matter of the contract, because that form of statement seems to 
imply that material representations are tacitly incorporated into the 
description in the contract of the property insured, and thus to 
bring the cases within the principles of Goddard vs. Insurance Co., 
ubi supra; Gardner vs. Lane, 98 Mass., 517, 12 Allen, 39, and 9 Al- 
len, 492, where there was a disagreement between the express words 
of the description and the designated object. But although misrep- 
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resentations which form no part of a contract in any sense, but 
merely offer motives for making it, commonly do not affect its valid- 
ity unless fraudulent, it is perfectly possible to require the insured 
to see, at his peril, that his material statements are true, if it is 
thought politic to do so, because of the necessity which the insurer 
is under of seeking the information and of getting it in that way- 
So the law stood after St. 1878, and probably before Railroad Co. 
vs. Insurance Co., ubi supra; and whether it required a change in 
the mode of statement or not is unimportant for our present pur- 
poses. The substantive reasons which led to the common-law rule 
are still recognized as in full force. There has been no change in 
the law since, unless one was made by St. 1881, c. 166 (now Pub. 
St., c. 119, § 139), fixing the form of the standard policy. The ma- 
terial language is: “ This policy shall be void if any material fact or 
circumstance stated in writing has not been fairly represented by 
the insured.” Of course, it is possible to read the word “ fairly ” 
as meaning “honestly,” and as cutting down the the effect of mis- 
representations which form the basis of insurance to the single case 
of fraud. But it is just as possible to read the word as requiring a 
fair correspondence between the representation and the fact; and in 
view of the well-known reasons for requiring it, to which we have 
referred, and of the fact that the act of 1878 stands upon the statute 
book, in section 181, unmodified, although manifestly inconsistent 
with the former interpretation, we are of opinion that this latter 
reading must be adopted. Exceptions sustained. 


SUPREME COURT OF ALABAMA. 


ROPER et At. } 


Us. 


BURKE er atu.* 


Upon a bill in equity for the distribution of the funds of a relief asssociation 
among the members thereof, a decree of distribution will not be granted 
unless it clearly appears that the operations of the association have en- 
tirely ceased, and its objects been abandoned. 





* Decision rendered, January 6, 1888.—By Clifton, J. 
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SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


vs. 
MASSACHUSETTS BENEFIT ASS’N.* 


The policy was issued on the condition that the statements in the applica- 
tion, which were referred to and made a part and the basis ofthe contract, 
were true and no fact had been suppressed, ete. The acknowledgment 
to the application signed by the insured warranted the statements to be 
true to the best of his knowledge and belief and that he had not con- 
cealed any material information. 


Held, That in order to avoid the policy the statements in the application must 
not only be proved untrue, but untrue according to the knowledge and 
belief of the applicant. 

Devens, J. 
The certificate, or policy, on which the plaintiff relies was issued 
on the condition, “ first, that the statements and declarations made 

by and on behalf of said member, in his application to become a 

benefit member of said association, which are hereby referred to as 

the basis of this contract, and are a part thereof, and on the faith of 
which this certificate is issued, are in all respects true, and that no 
fact has been suppressed relating to his health or circumstances af- 
fecting the interests of said association, or their inducement to ac- 
cept the risk.” The application must thus be treated as a part of 
the contract, as if it had been incorporated in, and thus in terms 
been made a part thereof. Whether the statements in the applica- 
tion, claimed by the defendant to be erroneous, are to be treated as 
warranties which enter into, and define by way of stipulation, de- 
scription, or otherwise, the precise limits of the obligation which the 
insurers intended, and which must be literally complied with, 
whether material or immaterial, so far as can be seen, to the risk, 
or whether they are representations to be substantially complied 
with, so far as material to the risk,—which is often an inquiry of 
delicacy,—does not seem to be of importance in the case at bar. If 
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representations only, they are clearly seen to relate to matters ma- 
teriul to the risk, and there was much evidence that they were not 
in fact correct. The seven rulings requested by the defendant are 
based upon the theory that it was entitled to a verdict if the answers 
of Clapp in reference to such matters were in fact untrue, although 
made honestly and in good faith. Whether it was so entitled or not 
must depend upon the construction to be given to the acknowledg- 
ment, or certificate, which was subscribed by the deceased as a 
part of the application, and which, from its language, must be held 
to have controlled and governed the answers to which it referred. 
This acknowledgment, as it is termed, was as follows:— 


I, Edward A. Clapp, of W. Manchester, County of Essex, State of Mass., 
do hereby warrant each and all the foregoing particulars and statements to 
be true, to the best of my knowledge and belief, and that I have not, in this 
application for above-named contract, concealed or withheld any material 
circumstance or information concerning tke past or present state of my 
health or habits of life; and I do hereby acknowledge, consent, and agree 
that any untrue or fraudulent statement made above by me or any one else, 
or to any medical examiner of said Massachusetts Benefit Association, or any 
concealment of facts by me or any one else, may forfeit and cancel all rights 
to any benefit under the above-named contract. 

Dated at Boston, State of Mass., this 6th day of March, 1885. 

Epwarbp A. Cuiapp, Applicant. 


The presiding judge ruled that the matter to be passed upon by 
the jury was “whether or not the deceased acted in good faith in 
making his answers to the questions that were contained in the ap- 
plication, because if, in his answers to the. questions that were con- 
tained in the application, he did not state the thing truly, and inten- 
tionally did not state it truly, then the present plaintiff cannot re- 
cover in this case if he did not state it truly to his best knowledge 
and belief.” He further held that the words “to the best of my 
knowledge and belief,” found in the first clause of the acknowledg- 
ment, were applicable to the second clause, and qualified it as they 
qualified the earlier clause, and thus that the deceased had not con- 
sented or agreed that the contract should be forfeited except it were 
shown that an untrue or fraudulent statement had been made by 
him with the knowledge or belief that it was untrue or fraudulent. 
Undoubtedly the acknowledgment may, grammatically, be separated 
into two parts,—the first a warranty that the statements made are 
true according to the best of the applicant’s knowledge and belief; 
and, second, an agreement that any untrue or fraudulent statement 
may forfeit the contract. But, if susceptible of such a grammatical 
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construction, it can hardly have intended that it should have been 
thus understood, nor would it be a natural construction, and one 
that would suggest itself to an applicant. He could not suppose 
that, while he was only required to warrant that his answers were 
true “according to his knowledge and belief,” his certificate, or pol- 
icy, was to be forfeited if an answer honestly made should prove in 
fact untrue. The language used in the form of acknowledgment 
does not suggest any idea so much in the nature of a contradiction 
as this. These forms are prepared by the insurer with great care 
and great minuteness of detail. They are often signed in compara- 
tive haste. Ifthe association had intended to impose a forfeiture of 
his certificate upon the applicant because of an untrue statement, 
while it had only required him to warrant that his statements were 
true to the best of his knowledge and belief, a contract so anoma- 
lous should have been clearly expressed. It must be presumed that 
the defendant prepared its forms of application and certificate with 
the intention both of protecting itself against fraud, and also of se- 
curing the just rights of the assured, under a valid contract. It is 
reasonable that its words should be construed against itself, rather 
than in such a manner that one dealing with it should, by any am- 
biguity, be deceived as to his rights. The defendant urges that the 
words “untrue” or “fraudulent,” used in the disjunctive, and thus 
expressing different states of things, show that by the use of the 
first word it was intended that the policy should be avoided if any 
material thing was untrue, although stated without fraudulent in- 
tent. The connection in-which the word is used shows otherwise. 
In following the earlier clause it means a statement which is untrue 
in opposition to the sense in which it has been promised that it shall 
be true. Again, while, in strictness, a statement is untrue which is 
not in precise conformity with the facts, yet in a more general sense 
the word “true” is often used as a synonym of “honest” or “ sin- 
cere,” “ without evasion or fraud.” Such is the sense in which it is 
used it the acknowledgment: Bank vs. Insurance Co., 95 U. S., 673; 
Moulor vs. Insurance Co., 111 U. S., 335, 4 Sup. Ct. Rep., 466. 
When in the certificate it is said that “the statements and declara- 
tions,” etc., “are in all respects true,” as this must be construed 
with the application, it must mean that they are true as stated by 
the applicant to be true, viz., according to his best knowledge and 
belief. In this respect the case is quite distinguishable from McCoy 
vs. Insurance Co. (133 Mass., 82), on which defendant much relies. 
We are of opinion, therefore, that the presiding judge rightly re- 
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fused the rulings requested. He also correctly ruled that the bur- 
den of proof was on defendant to show that the representations 
made by Clapp were false to the best of his knowledge and belief: 
Campbell vs. Insurance Co., 98 Mass., 381. 

The defendant further contends that even if the rule be that it is 
necessary for it to show that Clapp’s answers were untrue, and known 
or believed by him to be so, it has successfully sustained that bur- 
den in several instances, and that the jury should have been in- 
structed to render a verdict in accordance with the facts thus estab- 
lished. As an instance, in answer to the seventeenth question,— 
“ Has any proposal or application to insure your life ever been made 
to any company or agent upon which a policy has not been issued ? 
If so, state full particulars,’—the applicant replied, “No.” The de- 
fendant urges that it is proved conclusively, by the testimony of Mr. 
Dyer and Dr. Follett, that he had made an application to the New 
England Mutual Aid Society (of which they were respectively the 
secretary and consulting physician), on December 18, 1883, for ad- 
ditional insurance, which application was declined; und, further, 
that the interviews and other circumstances connected with it, and 
fully testified to, were such that the deceased must have remem- 
bered it; and therefore that defendant was entitled to a verdict. 
We do not find the question thus suggested is fairly raised by the 
exceptions. The defendant did, indeed, by its sixth request, desire 
the court to rule that as it appeared that Clapp had made an appli- 
cation for insurance on his life to the New England Mutual Aid So- 
ciety, upon which proposal, or application, a policy has not been is- 
sued, the answer to the seventeenth question was untrue, and there- 
fore the defendant was entitled to a verdict. This request we have 
heretofore held was erroneous, as it left out the element of Clapp’s 
knowledge or belief. The defendant nowhere requested a ruling 
that the proof made by it of the application of Clapp to another in- 
surance company, of the refusal or failure there to grant a certifi- 
cate, and of Clapp’s own knowledge or belief of these facts, was so 
conclusively proved that it was entitled to a verdict. Similar remarks 
are applicable to the inquiry whether the deceased had any sickness 
or disease other than rupture before February 13, 1885; the defend- 
ant claiming to have shown, by the testimony of Dr. Wyman, that 
the answer of Clapp to the eleventh interrogatory was untrue, and 
requesting by his third request that it should be ruled that it was 
therefore entitled to a verdict. The case was presented by the de- 
fendant on the theory that it was entitled to a verdict if Clapp’s an- 
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swers were shown in any material respect to be untrue. This was 
rejected by the presiding judge, who held that it must be shown 
also that such statements were known or believed to be untrue. 
We nowhere find that the defendant ever requested, in regard to 
either statement of Clapp which was in controversy, a ruling that 
the proof that it was false, and that Clapp knew or believed it to be 
so, was so conclusive that, as matter of law, he was entitled to a 
verdict. It would not be possible, in justice to the plaintiff, there- 
fore, to consider now whether such a request could properly have 
been made. In each request for a ruling the defendant omitted the 
element of Clapp’s knowledge and belief. This was the point of con- 
flict between its contention, and the position taken by the presiding 
judge, who throughout his instructions insisted that not only must 
the answers of Clapp be proved untrue, but that they were so ac- 
cording to his knowledge and belief. Exceptions overruled. 


SUPREME COURT OF WISCONSIN. 


us. 
CITIZENS’ INS. CO.* 


A complaint against a company of another State in an action in Wisconsin 
under section 1,920, Rev. St., to recover the penalty for not filing an an- 
nual statement, is fatally defective if it fails to show that the company 
was obligated to file such statement. It is not required to file a state- 
ment unless licensed to do business in Wisconsin. 


Corznausen, Sytvester & Scuerper, for Appellant. 
H. W. Cuynowerts, for Respondent. 
Orton, J. 

This action is brought to recover the penalty, provided for in 
section 1,920, Rev. St., of $500, on account of the failure of the de- . 
fendant company and its officers to prepare, gnd deposit in the office 
of the commissioner of insurance, a statement of the business of 

* Decision rendered, March 27, 1888. 
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said corporation, etc., during the year, etc., required by said section, 
in the month of January, 1884, and of an additional $500 for every 
month thereafter. There was no appearance of the defendant com- 
pany, and judgment was rendered, on default and proofs, for $16,- 
500 and costs. From that judgment this appeal is taken. 

The only error assigned is that the complaint failed to state a 
cause of action against said company for the penalty provided for in 
the above section. There can be no question but that the decision 
in the recent case, in this court, of State vs. Accident Ass’n, rules 
this case. The two cases are substantially alike, mutatis mutandis, 
and the provisions of the statute relating respectively to these two 
kinds of insurance companies are in pari materia. The learned 
counsel of the respondent concedes that section 1,920, relating to 
foreign fire-insurance companies, and section 1,954, Rev. St., relating 
to foreign life or accident insurance companies, are substantially 
alike. The other sections referred to in the opinion in that case, to 
sustain the construction given to section 1,954, that it related only 
to foreign companies that had been licensed to do business in this 
State, are substantially the same as other sections respecting the 
latter companies. In both cases the same foreign insurance compa- 
nies that are required to file such statement, and are liable to the 
penalty for failure to do so, are made liable to have their licenses or 
certificates authorizing them to transact business in this State re- 
voked by the commissioner. 

But it is contended that said case, aside from the above substan- 
tial similitude to the present case, does not rule this case, in conse- 
quence of certain legal principles applicable to the form and manner 
in which the same defect of the complaint is sought to be taken ad- 
vantage of in this case. That case was decided on demurrer to the 
complaint, for not stating a cause of action. Here itis sought to 
reverse the judgment on the same ground. And it is contended: 
(1) That it was an admitted fact, in the other case, that the insur- 
ance company had never procured a license. Such an admission 
may have been made by the learned counsel himself, but it is very 
certain that this court did not decide the question raised by the de- 
murrer in view of any such admission. The chief justice opens the 
opinion in that case by saying: “The main question in this case is, 
Does the complaint state a cause of action?” That was the only 
question decided, and it was not and could not have been decided 
upon any such admission of fact. The learned counsel properly 


says that there is no such admission in this case. If there was any 
Vou. XVIL—34. 
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such admission on the argument of this‘appeal, it certainly would 
not and could not be considered, for it is foreign to the only ques- 
tion here, which is precisely the same as it was in the other case,— 
Does the complaint state a cause of action? In K. vs. H. (20 Wis., 
252) the judgment was reversed because the complaint did not 
state a cause of action, although the material facts omitted from the 
complaint were proved upon the trial, without objection. The 
complaint must state all the material facts necessary to entitle the 
plaintiff to recover, or the judgment for that reason will be reversed, 
whether it was rendered on default or on the trial. The complaint 
must support the judgment, or it has no foundation whatever, and 
should be reversed. This has been so many times decided in this 
State as to have become elementary : Larkin vs. Tibbits, 1 Wis., 
500; Goodrich vs. School-District, 2 Wis., 102; Johnson vs. Johnson, 
4 Wis., 1385; Harris vs. Harris, 10 Wis., 467; Thurber vs. Jones, 14 
Wis., 18; Hays vs. Lewis, 17 Wis., 210; Brokins vs. Shumway, 18 
Wis., 98; Smith ys. Whitney, 22 Wis., 418; Fifield vs. Marinette Co., 
62 Wis., 532. (2) It is contended that the complaint is sufficient 
because, according to section 3,295, Rev. St., it need state only 
“that the defendant is indebted to the plaintiff in the amount of the 
forfeiture claimed, according to the provisions of the statute which 
imposes it, specifying the section and chapter containing such stat- 
ute,” and the complaint does so state. After a particular statement 
of all the facts deemed sufficient to constitute a cause of action, 
the complaint closes as follows: “Thereby the defendant has be- 
come, and still is, indebted to the plaintiff in the sum of $16,500, 
according to the provisions of section 1,920, c. 89, Rev. St., 1878.” 
This is a mere conclusion from the facts before stated. ‘“ Thereby,” 
that is, by or fromm the previous statement of facts, “the defendant 
has become, and still is, indebted,” etc. When the complaint un- 
dertakes to state the particular facts constituting the plaintiff's 
cause of action, it must state every material fact necessary to con- 
stitute a cause of action: Teetshorn vs. Hull, 30 Wis., 162. In 
State vs. Egerer (55 Wis., 529) the pleading is very similar, and the 
conclusion only refers to the statute as in this case. After a partic- 
ular statement of the facts, to show that the defendant had become 
liable to the forfeiture or penalty, it closes as follows: “That the 
defendant thereupon became indebted to the plaintiff in the sum of 
fifty cents a day from and after and since the 5th day of November, 
1881, according to the provisions of sections 1,330, 1,334, Rev. St.” 
The cases are alike in this respect. Mr. Justice Lyon says in the 
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opinion: “The'complaint assumes to state the specific grounds of 
the action. If, therefore, those facts do not constitute a cause of 
action, the demurrer was properly sustained.” This precise ques- 
tion having been so recently decided by this court, we need not 
look elsewhere for authority. But I understand this to be the rule 
of all the courts. This form of pleading was the same in State vs. 
Accident Ass’n, supra. After stating the facts specifically, it closes 
by a similar conclusion: ‘“ Whereby it has become liable or indebted, 
* * * according to the provisions of section 1,954,” ete. And 
yet the complaint was held not to state a cause of action. 

The third and fourth positions assumed by the learned counsel 
may be considered together : (1) That the defendant insurance 
company was not licensed implies a negative that the plaintiff need 
not aver, but which must be proved by the defendant; and (2) that 
the complaint should receive a liberal construction, and that the 
averment of “doing business in this State” implies lawful author- 
ity. This last suggestion was made and disposed of in the other 
case. There 1s no such rule as allows a complaint upon an appeal 
from a judgment to be more liberally construed as to material aver- 
ments, than upon a demurrer. This is an action for a penalty, and 
every fact necessary to show that the defendant has incurred the 
penalty must be stated. Such material facts cannot rest in pre- 
sumption or mere inference, or appear by implication. There is no 
rule of liberal construction that will dispense with the statement of 
every fact that creates the liability. In this case the complaint 
should have stated all such facts as are necessary to show that the 
defendant company, or its officers, were required to make such an- 
nual statement, the failure to make which would make the company 
and its officers liable to the penalty. The company was not re- 
quired to make such statement unless licensed to do business in this 
State. Therefore such material and essential fact must be stated. 
It is not a negative, but a positive averment. In the case of State 
vs. Egerer, supra, the fact necessary to be stated to make the de- 
fendant liable to the penalty was that he had been notified, in a 
certain way, to remove the encroachment. Mr. Justice Lyon says : 
“The question is, therefore, whether the facts stated specifically in 
the complaint show a cause of action against the defendant for the 
penalty claimed. A person is liable to the penalty of the statute 
only when he fails to remove the encroachment within thirty days 
after the supervisors’ order to do so is served upon him.” This al- 
legation was absent from the complaint, and it was therefore held 
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insufficient. So here, the company was required to make such state- 
ment, and became liable to the penalty for not making it only after 
being licensed to do business in this State, and therefore such fact 
must be stated. The cases are alike in principle. In Jensen vs. 
State (60 Wis., 577) the complaint was held not good against the 
defendant for the penalty, because it did not state that he was en- 
gaged in the business of selling or retailing intoxicating liquors. 
His status in this respect, that brought him within the statute, was 
not stated. So here, the status of the company as a licensed com- 
pany is not stated. “The plaintiff must show facts bringing the 
case clearly within the terms of the statute fairly and reasonably 
construed.” Allen vs. Stevens, 29 N. J. Law,°509; Factory vs. Mur- 
taugh, 50 N. Y., 314. “ The conditions upon which the penalty at- 
taches must be affirmatively shown to have existed:” Commissioners 
of Pilots vs. Vanderbilt, 31 N. Y., 265. “Ifthe penalty is imposed 
for conduct or neglect of one in a particular capacity, it must be 
stated that the defendant was acting in that capacity:” Trowbridge 
vs. Baker, 1 Cow., 251; Abb. Tr. Ev., 771. This is sufficient to dis- 
pose of the positions assumed by the learned counsel of the respond- 
ent in his brief, and urged by his able and plausible argument to 
show that this case is not ruled by the previous decision. The 
complaint is fatally defective for not having shown that the defend- 
ant company was authorized by license to do business in this State, 
and therefore required to make the statement provided for in section 
1,920, Rev. St., and liable for the penalty fixed in said section for the 
failure to do so. 

The judgment of the circuit court is reversed, and the cause re- 
manded for further proceedings according to law. . 
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SUPREME COURT OF ILLINOIS. 


NORTH BRITISH AND MERCANTILE INS. CO. 
US. 
CHARLES F. STEIGER.* 


Whether the substitution of a fire-dryer for a steam-dryer in a hominy-mill 
was an increase of risk, was a question of fact for a jury. 


Instru tion that ifthe substitution was known to the agent and the policy 
was not canceled, it was a waiver of increase of risk, though not techni- 
cally accurate, was not misleading when coupled with other instructions 
to the effect that the company must have known of increase of risk or 
that its agent must have so acted with such knowledge as to mislead the 
insured in oder to a waiver. 


Where there was evidence of a knowledge by the agent of more insurance in 
other companies than was permitted by the policy, it was a question for 
the jury whether there was a waiver. 


Maarouper, J. 

This is an action of assumpsit upon a fire-policy, dated October 6, 
1881, and running one year, brought by appellee against the appel- 
lant company in the circuit court of Sangamon County, which re- 
sulted in verdict and judgment for the plaintiff, and in the affirm- 
ance of such judgment by the appellate court, whence the cause is 
brought before us by appeal. The property insured consisted of a 
hominy-mill, being a two-story brick, building and one-story, brick 
building adjoining, together with engine, boilers, shafting, etc., sit- 
uated just outside of the western limits of Springfield. It was de- 
stroyed by fire on April 16, 1882. The case has been three times 
tried in the circuit court, and has also been passed upon three 
times by the appellate court. The defense made was twofold. 
First, it was claimed that the plaintiff had violated the contract of 
insurance by increasing the risk after the execution of the policy, 
and before the occurrence of the fire; second, it was contended that 
the plaintiff was guilty of a further violation of the contract by pro- 
curing a larger amount of insurance in other companies than was 
permitted by the terms of the policy sued upon. 





* Decision rendered, March 28, 1838. 
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With reference to the first ground of defense, the policy provales 
that, if the premises shall at any time be occupied or used so as to 
increase the risk, or the risk be increased by the erection or occupa- 
tion of neighboring buildings, or by any means whatever, within 
the control of the insured without the consent of the company in- 
dorsed on the policy, the policy shall become void. The manner in 
which the risk is said to have been increased was by the substitu- 
tion of a fire-dryer for a steam-dryer. The proof shows that a 
dryer is always used in mills where hominy, meal, etc., are manu- 
factured, in order to decrease the moisture in the grain, and thus 
render the product more salable in the market. When the policy in 
this case was issued the dryer in use in plaintiff's mill was a steam- 
dryer. Before the destruction of the property on April 16, 1882, the 
occupants of the mill, holding as tenants under the plaintiff, had in- 
troduced a fire-dryer, and were using it in the place of the steam- 
dryer. The difference between a steam-dryer and a fire-dryer was 
explained in Insurance Co. vs. Steiger (109 Ill, 254), and need not 
be repeated here. Whether or not the risk was increased by the 
substitution of one kind of dryer for another was a question of fact. 
And the decision of the appellate court in reference thereto is final : 
Schmidt vs. Insurance Co., 41 Il, 295; Insurance Co. vs. Steiger, 
supra. 

Complaint, however, is made of the second instruction given for 
the plaintiff. That instruction told the jury that, if the existence of 
a fire-dryer, in use in connection with the insured property, was 
known to the agent of the defendant before the happening of the 
loss of the property by fire, and the defendant did not cancel the 
policy, then the defendant waived the right to insist at the trial, 
upon the existence and use of such dryer as being in violation of 
the conditions of the pulicy. The objection urged is that the de- 
fendant is held responsible if its agent knew of the existence of the 
fire-dryer, whereas it should only be held responsible in case such 
agent knew of an increase of the risk. In other words, it is said 
that the defendant must have had knowledge not merely that the 
fire-dryer was in use, but that the effect of such use was to increase 


. the risk, and that the instruction is erroneous in ignoring this dis- 


tinction. The instruction may not be technically accurate in the re- 
spect thus indicated, but we do not think that it could have misled 
the jury when read in the light of the testimony, and in connection 
with the other instructions given for the defendant. It was con- 
tended on the trial by the defendant, that the use of the fire-dryer 
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increased the risk, and by the plaintiff that it did not increase the 
risk. Both sides introduced a large amount of testimony in favor 
of their respective positions upon this question. The risk was not 
claimed to have been increased in any other way than by the use of 
the fire-dryer; hence, the subject of the fire-dryer was only pre- 
sented to the jury in connection with and as bearing upon, the ef- 
fect of its use upon the risk. They could not have understood 
under the instructions given for defendant, that knowledge of the 
existence of a fire-dryer implied anything else than a knowledge 
of increase of risk. The first instruction given for defendant told 
them, if they believed from the evidence, that after the issuance of 
the policy the plaintiff or his lessees increased the risk without the 
knowledge or consent of the defendant, etc., then the verdict 
should be for the defendant. The fifth instruction given for defend- 
ant told them, if they believed from the evidence, that after the 
delivery of the policy the premises were so occupied or used as to 
increase the risk, without the knowledge or consent of the defend- 
ant, such increase of risk would avoid the policy, and the verdict 
should be for the defendant. The seventh instruction given for the 
defendant was as follows: “The court instructs the jury that the 
defendant cannot be held to have waived the condition of the policy 
with respect to the increase of risk, unless the jury believe, from 
the evidence, the defendant, by its agents had knowledge of extent 
and character of such increase of risk consented thereto, or so con- 
ducted themselves toward the plaintiff as to induce a reasonable 
belief in the mind of the plaintiff that such increase of risk would 
not be insisted upon by the defendant as a defense to the policy.” 
As to the second ground of defense set up on the trials below, 
no instruction in relation to it was given for the plaintiff, nor was 
there a refusal of any instruction asked by the defendant upon that 
subject. The policy provides that it should become void “if the 
assured shall have, or shall hereafter make, any other contract of in- 
surance, whether valid or not, on the property hereby insured, or 
any part thereof, without the consent of the company written here- 
on.” The evidence tends to show that on October 6, 1881, plaintiff 
had more insurance in other companies upon the property after- 
wards destroyed than was permitted by the terms of the policy in 
the defendant company. But the evidence alsv tends to show that 
the defendant’s agents before delivering to plaintiff the policy sued 
on in this case, had knowledge of the amount of such overinsurance, 
or were referred by plaintiff, in answer to their own inquiries upon 
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the subject to parties, within easy reach, from whom they could 
have derived such knowledge. In other words, the proof tends to 
show a waiver by defendant of the requirements of the policy as to 
overinsurance. Whether there was such a waiver or not was a ques- 
tion of fact fairly presented to the jury under the instructions asked 
by defendant and given in its behalf. By one of those instructions 
the jury were told “that if they believed from the evidence, that by 
the terms of the policy the plaintiff was permitted to obtain or carry 
concurrent insurance to the amount named in the: policy, and that 
at that time, or afterwards, or both, without the knowledge or con- 
sent of the defendant, he obtained a larger amount of insurance 
than that limited in the policy, such act would avoid the policy,” 
and the finding should be for the defendant. By another, they 
were instructed as follows: “If the plaintiff relies upon a waiver of 
any of the conditions of the policy by the defendant, the burden of 
proving such waiver is upon himself, and unless the plaintiff has 
proven by a preponderance of the evidence, that the conditions of 
the policy which he insists were waived, were actually waived, and 
if the jury believe from the evidence, that the conditions were disre- 
garded by the plaintiff, then their verdict should be for the de- 
fendant.” 

We find no error in the record which would justify us in a rever- 
sal of the judgment. Judgment of the appellate court affirmed. 


SUPREME COURT OF NEBRASKA. 


4 


WESTERN HORSE & CATTLE INS. ~~ 
vs. ) 
TIMM.* ) 


In an action upon a policy of insurance on aspan of mules, where it is al- 
leged in the petition that the death of the insured mules did not result 
from any act, design, procurement, or fault on the part of the plaintiff, 
and there is a distinct allegation in the answer that the plaintiff ‘‘suf- 
fered and permitted them [said mules] to be overworked in plowing, and 
by such overwork caused their death,” and there was no reply or denial 
of such allegation, and the cause was submitted to the trial court on the 


* Decision rendered, March 7, 1888. 
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pleadings without other evidence, a judgment for the plaintiff will be re- 
versed, and the cause remanded to the district court, with leave to the 
plaintiff to reply, and for further proceedings. 


Racan, McDonatp & SHattensercer, for Plaintyf in Error. 
Capps & McCreary, for Defendant in Error. 
Coss, J. 
This action was submitted to the district court on the following 
stipulation: “The above cause is hereby submitted to the court on 
the petition and answer, without proof, for the court to render judg- 
ment on said pleadings; if for the plaintiff, in the sum of $300, and 
interest and costs, as prayed for in petition, and if for the defendunt, 
for costs.” The petition, in substance, states: First. That the de- 
fendant is an insurance corporation. Second. That on the 5th day 
of February, A. D. 1884, the defendant, in consideration of the pre- 
mium paid it by the plaintiff of $21, insured two mules, the property 
of the plaintiff, in the sum of $300, by making, executing, and de- 
livering to the plaintiff its certain policy in writing, a copy of which 
is set out in the petition. Third. That said policy insured the said 
two mules of the plaintiffs for the sum of $150 each, against loss 
by theft, disease, or accident (except fire and lightning), from the 
6th day of March, 1884, to the 6th day of March, 1886. Fourth. Among 
other conditions contained in said written policy were the following: 
“ (3) Where notes have been given for premiums, no claim for the pay- 
ment of loss will be entertained if such notes have not been paid at ma- 
turity; (4) every policy-holder obligates himself (d) to avoid everything 
* that may lead orcontribute tothe loss ofthe insured animals; (5) when 
all necessary documents have been received, the company will cause 
losses to be properly investigated, and, if the same shall prove cor- 
rect and just, will settle them within five days after the establish- 
ment of such proof;” “ (7) the company shall not be liable to pay 
for the loss of any animal whose death is caused by the negligence 
or fault of the policy-holder or his employes;” “(16) the company 
reserves the right to cancel this policy at any time by giving notice 
to that effect to the policy-holder, and returning to him the amount 
of the unearned premium, but not the policy-fee.” Fifth. That on 
or about the 17th day of April, 1884, one of the said mules thus in- 
sured d ed, and said death did not result from any act, design, procure- 
ment, negligence, or fault on the part of the plaintiff; that said mule 
died in Adams County, Neb., and its death was duly reported to the 
agent of the defendant within 24 hours, viz., on the 18th day of 
April, 1884; and the plaintiff has duly performed all of the condi- 
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tions of said policy on his part; that said mule was worth $150 when 
he died; and plaintiff has demanded that sum from defendant, and 
has been refused, and no part thereof has been paid. Asa second 
cause of action, that on the 27th day of May, A. D. 1884, the second 
mule died, leaving no issue but this law-suit; that said death oc- 
curred in Adams County, Neb.; that it did not occur by any act of 
negligence, design, procurement, or fault on plaintiffs part; that 
due notice of said death was given to the defendant, and that the 
plaintiff has fully kept and performed all the conditions of said pol- 
icy on his part; that said second mule was worth $150 when he 
died, and that amount was duly demanded by plaintiff of defend- 
ant, and refused, and no part of it has ever been paid. The answer 
of the plaintiff in error was, in substance: It admits “the corporate 
existence, the issuing of the policy set out in plaintiff's petition, and 
the death of the mules therein mentioned; and denies each and 
every other allegation in said petition.” Second Defense. After 
setting out the conditions of the policy that, in case the premium 
was not paid in cash, but by note, and said note was not paid at 
maturity, the policy should not be valid, but that the defendant might 
revive it, the answer continues: ‘That said plaintiff did not pay 
the insurance premium in cash in this case, but executed his note 
to the defendant therefor, due on the 1st day of April, 1884. That 
said note was not paid when due, nor any part thereof. * * * 
That long after said note matured, and after said insurance had 
ceased to be in force, the mule of the plaintiff which died first be- 
came violently sick, and came near unto death; and when said niulee 
was in fact dying, the plaintiff sent the money long past due on said 
premium-note to defendant, but did not in any manner inform the 
defendant that the insured stock was sick; and defendant had no 
knowledge that said stock, or any of it, wassick, but, supposing and be- 
lieving the said stock to bein good health, * * * thesaid defend- 
ant held said money a reasonable time for the purpose of ascertain- 
ing the condition and health of said insured stock, and until it (de- 
fendant) ascertained that the said plaintiff had practiced a fraud on 
it, as above set forth,—that said stock, when plaintiff sent said 
money to defendant, was sick. Whereupon, on or about the 20th 
of May, 1884, the said defendant tendered and offered to pay back 
to said plaintiff the premium money so received from him as afore- 
said, and notified said plaintiff that his said policy was of no force 
and effect, and refused to receive said policy; but said plaintiff re- 
fused to accept at that time the said premium money. That after- 
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wards, to wit, on or about the 20th day of June, 1884, the defendant 
returned said plaintiff the said premium money so sent to defend- 
ant by said plaintiff, as aforesaid; and said plaintiff accepted, and 
has hitherto retained, the same. Third answer. Defendant, further 
answering, alleges that the plaintiff, in and by said policy of insur- 
ance, was obligated to conscientiously care for and attend to said 
insured mules, and did not do so; but on the contrary suffered and 
permitted them to be overworked in plowing, and by such overwork 
caused their death.” There was no reply. On these issues, and un- 
der the aforesaid stipulation, the court “found from the issues 
joined in favor of the plaintiff, and against the defendant, and as- 
sessed his damages at three hundred dollars; and afterwards or- 
dered judgment against the defendant, and in favor of the plaintiff, 
for three hundred dollars and costs, which were taxed at one hun- 
dred and six dollars and ninety-three cents;” to all of which the de- 
fendant (plaintiff in error) duly excepted. The defendant duly filed 
his petition in error in this court, duly presenting such errors and 
exceptions, and asking that the said judgment of the district court 
against him be reversed, and that judgment absolute be given by 
this court, on said stipulation, in favor of this plaintiff in error, and 
against the defendant in error, for its costs. 

We are all of the opinion that the third answer of the defendant 
presents a defense which, if admitted in pleading, or if proved on 
trial, would defeat a recovery. It certainly contains new matter, al- 
though it may be said that the allegations of said clause of the an- 
swer that plaintiff caused the death of the insured mules by suffer- 
ing them to be overworked was, in a sense, negatived in advance 
by the allegations of the petition that “said death did not result 
from any act, design, procurement, or fault on the part of the plaint- 
iff.” But those words of the petition were probably necessary to 
prevent the petition being open to demurer, and are too general to 
be held to answer in advance the special allegations of the answer. 
It has often been said by this court on the bench, and, I think, more 
than once in its written opinions, that in 9 case where a reply was 
necessary, and none made, yet, if the cause was tried as though 
there was a proper reply on file, no advantage could be taken of its 
absence in this court. But that rule cannot be applied to a case like 
the one at bar, where the cause is submitted on the pleadings. 

The judgment of the district court is reversed, and the cause re- 
manded, with instructions to that court to permit the defendant to 
file a reply, and for further proceedings. The other judges concur. 
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SUPREME COURT OF MICHIGAN. 


DIBBLE 
vs. 


NORTHERN ASSURANCE CO. or Lonpon.* 


The plaintiff had been accustomed to placing his insurance in the hands of 
M., a local agent, with authority to keep the property insured in such 
companies as he might select and renew the policies when necessary. 
M. was the agent of the 8S. company and also of defendant. Upon the 
application of plaintiff regarding the property in question he wrote a 
policy in the 8. company and sent it to plaintiff, reporting it to the com- 
pany and advancing the premium. Upon being subsequently notified by 
the company, he canceled in the usual way, wrote a policy in defendant 
company in its place which he entered on his register and deposited in 
his safe and notified plaintiff of both facts by letter. The plaintiff was 
absent, but the letter was opened and read by his clerk, and the fire oc- 
curred shortly after. 


Held, That the defendant was liable. 
SuErwoop, C. J. 

The defendant is a corporation organized under the laws of Eng- 
land, doing business in this State, in the county of Allegan, at which 
place Hollister F. Marsh was, in December, 1885 and 1886, its local 
agent. He was also such agent for the Sun Fire Insurance Com- 
pany. The plaintiff lived at Salem, in Allegan County, where he 
owned a store building in which was a stock of goods, both of 
which were insured in the defendant company. He also owned the 
two dwelling-houses described in the policy in this suit. The 
agent, Mr. Marsh, lived at Allegan village, some fourteen miles dis- 
tant from the plaintiff and his property, and was assisted in his in- 
surance business by his son, Arthur Marsh. The plaintiff had for 
several years previous to the time of issuing the policy in this suit 
placed his insurance with Marsh, and had given Marsh, the 
agent, authority to keep his property insured in such companies as 
Marsh might select, and to renew his policies whenever necessary 
for that purpose. On December 19, 1885, Arthur Marsh was at Sa- 
lem; saw Dibble, who applied to him specifically for the insurance 
“@ Decision rendered, April 1,187.22 ° |. 
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on the dwelling-houses described in the policy in this suit. The 
. application was verbal, and the selection of the company in which 
to place the insurance was left to the agent, Mr. Marsh. On the re- 
turn of Arthur to Allegan, he reported the application to the agent, 
who, on the 2tst day of December, in pursuance of such applica- 
tion, placed the insurance in the Sun Company, entered the same on 
his books of that company, and sent the policy to the plaintiff. He 
also reported the policy to the company, and advanced the premium 
given him by Marsh. This policy contained the following clause: 
“ The insurance may also be terminated at any time at the option of 
the society, on giving notice to that effect, and refunding a ratable 
proportion of the premium for the unexpired term of the policy.” 
January 1, 1886, the Sun Company notified Marsh, the agent, to 
cancel the policy, which he did in the usual way, and notified the 
plaintiff of the fact the same day by letter, which reached Salem the 
next day, which was Saturday; and in the same letter Marsh notified 
the plaintiff he (Marsh) had put the plaintiff's insurance in another 
company. At that time the plaintiff was absent from his home. 
His clerk, however, received the letter, and opened and read it. 
The agent, as soon as he canceled the Sun policy, placed the risks in 
the defendant’s company, issued the policy in suit, and placed it in 
his safe for the plaintiff; entered the policy on his daily register of 
the company’s business, reported it to the defendant company, ac- 
companied by the premium, which was three dollars, using the re- 
turned premium from the Sun Company, advanced the balance, and 
charged the same to the plaintiff, who, as svon as he learned the 
facts, approved and ratified all Marsh had done for him in the prem- 
ises. The fire occurred, which did the damuge to the buildings in- 
sured, on the Sunday evening after the policy was issued. It is for 
this injury the plaintiff brings this suit against the defendant under 
its policy. The defendant, disavowing its liability upon the policy, 
on March 13, 1886, returned the premium it had received thereon 
to its agent, Marsh, who, under the direction of the company, tend- 
ered it back to the plaintiff, and he refused to accept the same. If 
the plaintiff is entitled to recover, the amount is not disputed, nor 
is any question made upon the proofs of loss. The facts are sub- 
stantially undisputed. The plaintiff was allowed to recover in the 
circuit, where a trial was had before Pudge Arnold and a jury. The 
defendant brings error. An inspection of the record under the ex- 
ceptions taken in receiving the testimony discloses no error. The 
defendant’s position in regard to the policy in question is stated by 
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his counsel as follows: “The defendant’s position in regard to this 
policy may be briefly stated thus: (1) The policy was never deliv- 
ered. (2) The policy in suit was intended to take the place of the 
Sun Fire Office policy, which was supposed to be canceled. The Sun 
Fire Office policy was never canceled; ergo, defendant's policy never 
took effect. (3) Defendant’s policy was issued by Marsh acting as 
defendant's agent, and was accepted by him acting as plaintiff's 
agent—if it was ever accepted,—as it is uncontradicted and undis- 
puted. (4) That plaintiff did not know of this policy until after the 
fire. (5) That he never ordered it to be issued. And we claim that 
a policy of insurance made by one person acting at the same time as 
agent for both parties thereto is void at the election of either party, 
unless they have full knowledge of how the same was made.” 

We have no doubt but that the facts shown upon the trial were 
sufficient to establish the delivery claimed of the policy in question 
to the plaintiff. The cancellation of the Sun policy was sufficiently 
proved, if the jury believed the testimony in the case, and their ver- 
dict is against the defendant. Under the arrangement with the. 
agent, as stated by himself, the consent of the plaintiff to a cancel- 
lation of the policy was not necessary. The selection of the compa- 
nies in which plaintiff was to have his property kept insured was 
placed at the discretion of the agent. The plaintiff’s knowledge, or 
want of knowledge, upon that subject could not affect the issue in 
this case under the contract the plaintiff claims to have had with the 
agent. While Marsh could not act for both parties in making the 
contract of insurance, or upon any other matters relating to the 
business requiring the concurrence of both parties, he could aet as 
the custodian of the policy which was issued for the plaintiff, until 
he should call for it. This was a matter in which the company had 
no interest, and over which it had no control whatever, and, when 
the agent received it for the plaintiff for that purpose, it was clearly 
a delivery by the company. From the day the agent received the 
order for the insurance until the property burned, he had the di- 
rection of the plaintiff to issue the policy, and after it was issued 
and delivered neither party could modify or cancel the contract 
without some special authority so to do from the other. 

Counsel for defendant at the close of the trial requested the court 
to give to the jury, in its charge, four written propositions, each of 
which closed with a clause asking the court to direct the verdict for 
the defendant. This the court correctly refused to do. Three of 
the requests asked the court to pass upon the facts. While they 
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were, as we have said, based upon testimony substantially uncon- 
tradicted, still its credibility was for the jury, and from which, to 
reach the conclusion assumed in the requests, the court would have 
to discredit. The court is never permitted to do this. We find 
nothing in the exceptions to the charge as given needing considera- 
tion. The judgment must be affirmed. 

Champlin, Long, and Morse, JJ., concurred. 


COURT OF APPEALS OF KENTUCKY. 


NATIONAL MUT. BEN. ASS’N 
vs, 
HICKMAN er at.* 


The application stated that the insured was ‘‘a railroader.” It was alleged 
in defense that the applicaut had verbally agreed that this should be 
stricken out, which by oversight was not done, and that he would not act 
as brakeman, in which capacity he was killed. 

Held, That the written contract must prevail and verbal agreements made at 
the time of insuring are inadmissible to vary its terms. Acting as brake- 
man was not in violation of the contract. 


Buuurrr & Harris, C. H. Suterp, Jr., and Herm & Bruce, for Ap- 
pellant. 

O’Nemt, Jackson & Puetps, Jas. Harwan, and P. A. Garrryer, for 
Appellees. 

Bennett, J- 

On the twenty-fourth day of October, 1882, in consideration of 
certain written representations made by George H. Hickman, and 
the payment of certain fees to the appellant, and his promise to pay 
certain other fees at stated periods, he was enrolled as a member of 
the appellant, and received its certificate of membership, in which 
certificate the appellant agreed to pay to his (George H. Hickman’s) 
mother, within 60 days after proof of his death, such sum as should 
be realized from an assessment on all surviving members of the di- 
vision of the association in which George H. Hickman was a mem- 
ber. This certificate provides that in case George H. Hickman failed 
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to pay to the appellant the sum of $2, within 30 days after each an- 
niversary of his membership, and the further sum of $1 within 30 
days after the death of any member ofthe association, his membership 
should be forfeited, together with all benefits accruing therefrom. 
The certificate fails to declare any other act or omission of the 
member a ground of forfeiture of his membership. By the rules of 
the association, no one could become a member of it except upon 
written application, in which the applicant must answer certain 
questions satisfactorily to the association, which answers form the 
basis of the agreement with it, and become a part of the certificate 
of membership. George H. Hickman, on the day that he received 
the certificate of membership as a member of the appellant, filed his 
written application to become a member, in which he gave his oc- 
cupation, which was so written down by the appellant, as that of 
*‘ machinist and railroader.” 

Shortly after George H. Hickman was admitted as a member of 
the appellant, he was killed, while acting as brakeman of a train of 
railroad cars, by an accident which befell the train. His mother, 
the beneficiary named in the certificate, brought suit against the 
appellant, for the purpose of recovering the sum for which he was 
insured. 

The appellant resisted her right to recover, upon the following 
grounds: First, that upon the presentation of his, George H. Hick- 
man’s, written application to become a member of the appellant, 
with the words “machinist and railroader” written therein as his oc- 
cupation, the appellant informed him that, before his application 
would be accepted the word “railroader” must be stricken from 
the written application, as the appellant would not admit a brake- 
man on a railroad to membership. Thereupon he agreed with the 
appellant that the word “railroader” should be stricken from the 
application, but by mistake and oversight it was not done. Second, 
that it was agreed by George H. Hickman and the appellant that he 
might act as conductor on a railroad; but, if he acted as brakeman 
on a railroad, his policy should be forfeited. That he was killed 
while acting as brakeman on a railroad, whereby his policy was for- 
feited. 

The appellant does not allege that George H. Hickman’s agree- 
ment not to act as brakeman on a railroad was to become a part of 
the written agreement, and that it was left out of the written agree- 
ment by mistake; nor does the appellant allege that brakemen on 
railroads were prohibited by its by-laws from becoming members 
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of the association. The only allegation of mistake is in reference to 
striking the word “railroader” from the written application. Sup- 
pose the word had been stricken, the appellant nevertheless knew 
that George H. Hickman was a brakeman as well as a machinist. It 
was informed of that fact at the time of the application, and the 
agreement to strike the word “railroader” out, did not and could 
not obliterate the knowledge of the fact that acting as brakeman on 
a railroad was a part of his occupation, nor, was such agreement 
equivalent to a promise on his part not to act as brakeman on a rail- 
road. Therefore the answer in this particular is not sufficient to en- 
title the appellant to any relief. 

The alleged agreement, which is independent of the agreement to 
strike the word “ railroader” out, is that George H. Hickman prom- 
ised not to act as brakeman on a railroad. This agreement, it 1s al- 
leged, was made before the certificate was. signed and delivered. 
The agreement was not made a part of the written application, nor 
was it made a part of the certificate of membership. It is a universal 
rule that a written contract must contain all the essential terms of 
the contract, and that a verbal agreement appertaining to the sub- 
ject-matter of the written contract, made before or at the time of 
the written contract, and not embraced therein, is not admissible for 
the purpose of restricting, enlarging, or in any way varying, the 
terms of the written contract. The same rule governs contracts of 
insurance, where the basis of the agreement is a written application. 
In May on Insurance it is said: “If written application be made, 
it will be presumed to contain the representations which ended the 
contract, and proof of prior or subsequent verbal statements is in- 
admissible, and especially if it be an oral representation as to a future 
fact.” In Insurance Co. vs. Mowry (96 U. S., 544), itis said: “ All 
previous verbal arrangements were merged in the written agreement. 
The undertaking of the parties as to the amount of the insurance, 
the conditions upon which it should be payable, and the premium 
to be paid, were there expressed, for the very purpose of avoiding 
any controversy or question respecting them. The entire engage- 
ment of the parties, with all the conditions upon which its fulfill- 
ment could be claimed, must be conclusively presumed to be there 
stated.” As before intimated, it is not alleged that the agreement 
not to engage as brakeman on a railroad was to be ingrafted in the 
‘written application, but was left out of it by mistake. The agree- 
ment, therefore, is inadmissible to vary the terms of the written 


agreement. 
VoL. XVIL.—35, 
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The fifth paragraph of the appellant’s answer alleges that George 
H. Hickman “fraudulently represented himself to be out of em- 
ployment on w railroad.” The first paragraph of the appellant’s an- 
swer alleges that George H. Hickman had its permission to engage 
in the service of a railroad, except in the capacity of a brakeman. 
Also it is not alleged that the appellant relied upon this representa- 
tion, or that it was induced to issue the policy by reason of this rep- 
resentation. We think that the answer sets up no sufficient de- 
fense. 

The judgment of the lower court, giving the appellees $3,537.40, is 
affirmed. 


SUPREME COURT OF PENNSYLVANIA. 


ARROTT 
US. 
WALKER.* 


The plaintiff applied for insurance to an agent representing several compa- 
nies. The agent agreed to place the amount at a certain rate, risk to 
begin at a certain time, but succeeded only in placing a portion when the 
fire occurred. In a suit against the agent to recover the amount of loss 
unprotected ; 


Held, That the contract was not made as an agent conditioned on his ability 
to procure the insurance, but was a personal contract of insurance by the 
agent which was void under the Pennsylvania act of February 4, 1870, 
prohibiting and — void any such contract except by chartered 
authority. Held, that there could be no recovery. 


WItuiaMs, J. 

The plaintiff in the court below was a manufacturer owning build- 
ings and machinery. The defendant was an insurance agent in the 
city of Pittsburgh, representing a number of fire-insurance compa- 
nies. On the twenty-eighth of August, 1884, James Walker, a son 
of-the plaintiff, called upon the defendant to obtain insurance upon 
his father’s property. In consequence of this interview, Arrott 
visited the works of the Walker Manufacturing Company in Ohio, 
and made a survey and examination of them, with a view to deter- 
“® Decision rendered, January 3,188. = |. | 
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mine the character of the risk. On the first day of September, 
during the forenoon, James Walker again came to the office of 
Arrott, and stated that the amount of insurance desired upon the 
whole property was $47,500, of which $21,000 was to be upon the 
terra cotta and brick works. Arrott promised to place the amount 
desired at 2} per cent; risk to begin at noon of that day, and 
Walker to have sixty days in which to pay the premiums. On 
the twelfth day of the same month, the terra cotta and brick 
works were destroyed by fire. Arrott had succeeded in placing 
only $16,800 of insurance upon the property destroyed at the time 
the fire occurred. This action was brought to recover the differ- 
ence between $21,000, the amount of insurance which Arrott under- 
took to place upon the property, and the amount realized from the 
policies actually secured. : 

The first question was as to the nature of the contract sued on. 
If it was an undertaking by an insurance agent to procure insur- 
ance for his customer if responsible companies could be found to 
carry the risk, he was bound to the exercise of diligence and good 
faith in his effort to procure insurance to.the promised amount. 
He was liable for a failure to obtain the insurance because of failure 
in the faithful discharge of his duty, and not otherwise. No such 
complaint was made against him; and the court,in answer to a 
point calling attention to this subject, distinctly told the jury that 
there was no evidence before them from which such a finding could 
be made. If the contract of Arrott was that of an agent, it was 
clear that he had fully performed it. The plaintiff's right to recover 
depended, therefore, upon the position that the contract was a per- 
sonal undertaking by Arrott that the property should be insured 
against fire from 12 o’clock noon of September 1st, whether responsi« 
ble companies could be found to carry the risk or not. To this view 
of his liability the defendant replied that such a contract, if made, 
was void under the act of February 4, 1870, which provides that “it 
shall be unlawful for any person, partnership, or association to issue, 
sign, seal, or in any manner execute any policy of insurance or guar- 
anty against loss by fire or lightning without authority expressly 
conferred by a charter of incorporation, given according to law; and 
every such policy, contract, or guaranty hereafter thade, executed, 
or issued shall be void.” Accordingly, in his fourth point, the de- 
fendant’s counsel requested the court to instruct the jury that the 
alleged contract, if made, was void, and afforded no basis for a 
recovery. The court refused the instruction, saying: “I refuse 
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that point. I refuse to instruct you that it was a contract of insur- 
ance, and therefore void.” In answer to another point raising the 
same question, the court said: “It is substantially the same ques- 
tion as suggested in the fourth point, and for the purposes of this 
case is refused.” These points should have been affirmed. The 
contract as set out in the plaintiff's narr was a contract to place in- 
surance upon the property of the plaintiff for the sum of $47,500 at 
rates agreed upon, “and to have the risk commence at 12 o’clock 
noon of the first day of September, and cover all loss by fire in the 
premises insured.” The testimony of James Walker, by whom 
proof of the alleged contract was made, is as follows: “I tuld Mr. 
Arrott that we wanted the insurance placed that day, and that we 
would like to have it placed at once. He said he would place the 
insurance that day at 12 o’clock noon: ‘ Your works will be covered 
for this amount at 12 o’clock.’” 

According to the theory of the plaintiff, if a fire had occurred 
during the afternoon of September 1st, before any policies had been 
obtained by Arrott, he would have been personally liable for the en- 
tire sum of $47,500 if the loss had been total, or for such proportion- 
ate part thereof as might be necessary to cover the loss sustained. If 
no companies could be found willing to carry the risk, or any part of it, 
still, according to this theory, the plaintiff was nevertheless insured; 
for Arrott’s undertaking was not that of an agent to obtain, if possi- 
ble, the insurance from insurance companies, but to be personally 
liable for loss by fire from noon of September Ist. How it is possi- 
ble to state a case more squarely within the prohibition of the act of 
fourth February, 1870, it is not easy to see. The contract declared 
on is a contract to place $47,500 insurance upon the property; risk 
to commence at noon of September Ist, “and cover all loss by fire 
in the premises insured.” Insured by whom? Not by insurance 
companies, for this action is brought to recover several thousand dol- 
lars for which the defendant, after the exercise of a degree of dili- 
gence with which the plaintiff does not find fault, was unable to 
procure a policy in any company. The contract declared on is 
therefore a contract of insurance by the defendant. The testimony 
of James Walker is made use of to show a personal undertaking by 
the defendant. The plaintiff's counsel, in their second point, put 
their case upon this theory. They asked the court to charge “that 
if the jury find that the defendant agreed to place said amount of 
insurance,—to cover the risk from 12 o’clock noon of September 
1, 1884,—he is bound by said agreement, and liable to the plaintiff 
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for the loss resulting from its breach; and the fact that certain in- 
surance companies refused the risk is no defense in law, and affords 
the defendant no relief from an absolute undertaking to place the 
insurance.” The court affirmed this point, and submitted to the jury 
the question whether the defendant did agree “to cover the risk 
from 12 o’clock noon of September 1, 1884,” with the instruction 
that, if the defendant made such an agreement, “he was bound by 
it, and liable to the plaintiff for the loss resulting from the breach of 
it.” There is no mistake, therefore, that the recovery in this case 
was upon a finding by the jury that Arrott had contracted to be lia- 
ble for loss by fire up to the entire amount of the insurance agreed 
for. To say nothing upon the subject of consideration, it is clear 
that such a contract, if made, was a contract of insurance or guar- 
anty against fire; that it was made by a private person, whose in- 
competency to make it both parties were bound to know; and that 
under the provisions of the act of February 4, 1870, it is absoluely 
void. 

As this is conclusive of the plaintiff's case, it is not necessary to 
discuss the other assignments of error. The judgment entered in 
the court below is reversed. 


COURT OF APPEALS OF NEW YORK. 


ANDERSON 
US. 


GOLDSCHMIDT.* 


A wife’s policy issued in New York in 1870, and payable in case of her pre- 
vious death to her children, was assigned by her in 1881, the husband 
joining in the assignment. The laws of 1879 provide that policies issued 
upon the lives of husbands for the benefit of their wives may be assigned 
by the wife with the written consent of the husband. 

held, That the writing of the husband in the assignment was equivalent to 
written consent. 

Held, That while the children had a contingent interest which would have 
vested in case of the death of the wife, she in this case surviving the hus- 
band, the children had no interest and the assignment conveyed a valid 
title to the assignee for the money payable under the policy. 
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SUPREME JUDICIAL COURT OF MAINE. 


SWETT ) 


vs. 
CITIZENS’ MUT. RELIEF SOCIETY.* 


A voluntary association limited its members to those not over sixty years of 
age. An applicant secured admission upon representing his age as tifty - 
nine when he was in reality sixty-four. He continued paying his assess- 
ments until his death. 


Held, That the misrepresentation as to age invalidated his insurance contract. 


The association was afterwards incorporated and by a vote of the corporation, 
all members of the association were admitted without new applications. 


Held, That this did not relieve the forfeiture. 


Held, That the treasurer of the association could not ratify a void contract by 
receiving assessments after knowledge of the misrepresentation, nor = 
subsequently making an assessment upon the members to pay the deat 
claim. 


Held, That the beneficiary could not recover the amount of such assessments 
from the corporation upon the assignment to her by individual members 
of the money they had paid on the assessment. The money was the prop- 
erty of the corporation. 


M. P. Franz, for Plaintyf. 


Byron D. Verrit1, for Defendant. 
Lissey, J. 


The defendant corporation is similar to the one involved in Bol- 
ton vs. Bolton (73 Me., 299), ‘in which this court, after a careful con- 
sideration of the question, held that such corporations are mutual 
life-insurance companies. In 1875 certain men formed a voluntary 
association, under the name of the Citizens’ Mutual Relief Society of 
Portland, having for its object the payment of a stipulated sum on 
the death of a member, as relief, to any person designated by him 
in writing, or to his widow, children, or relatives, in the order speci- 
fied in the articles of association. The requisite qualifications for 
membership were as follows: “Any male resident of the city of 
Portland, and any business man resident in Cape Elizabeth, Deer- 
ing, Westbrook, Scarborough, Gorham, or Windham, having a regu- 


* Decision rendered, December 31, 1886, 
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lar and established place of business in Portland, if 21, and not over 
60 years of age, may become a member upon a two-thirds vote of 
those members of the society present when the election is held, and 
payment of the admission fee as follows.” An applicant for admis- 
sion was required to make application in writing, stating, among 
other things, his age. On the fifteenth of June, 1876, the plaintiff's 
husband, W. H. Swett, made his application to be admitted as a 
member, stating therein that he was born in 1817, and his age was 
59 years. On this application, by the requisite vote of the members 
of the society, he was admitted a member, and acted as such, pay- 
ing his dues till May, 1877, when the associates were incorporated 
by the same name, and organized the defendant corporation. By a 
by-law of the corporation the qualification of membership as to age 
was “twenty-one, and not over fifty-five years of age.” By a vote 
of the corporation, passed when it was organized, all members of 
the voluntary association were made associate members of the cor- 
poration without a new application. Swett continued to pay his 
dues as a member of the society till his death, May 29, 1883. 

By the terms of the insurance, the plaintiff, as his widow, if she 
can maintain her action, is entitled to $1,030. It is proved that the 
plaintiff's husband, when he made his application for admission to 
the voluntary association, in 1876, was 64 years of age, and not 59, as 
he stated in his application, and upon proof of his death, the direct- 
ors, for that cause, rejected the plaintiff's claim, and, in August fol- 
lowing, the corporation affirmed the action of its directors. The age 
of the applicant was a material fact. If more than 60 he could not 
become a member. His representations of the fact. was a war- 
ranty of its truth, and, if not true, the contract was invalid. This 
rule is so uniformly held by the courts that no authorities need be 
cited. 

But it is claimed by the learned counsel for the plaintiff that the 
vote of the corporation, making the voluntary associates members 
of it, created a valid contract between it and Swett, notwithstanding 
that, by reason of the false warranty of his age, he was not legally a 
member of the voluntary association. We do not think so. It 
made those only members of the corporation who were legal mem- 
bers of the voluntary association. It was merely a continuation by 
the defendant of the contract existing between Swett and his asso- 
ciates, ard the defendant took the place of the first society; or, 
other terms, it was a reinsurance of Swett’s life, on his application. 
And any fact which rendered the contract invalid when so adopted, 
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furnishes a good defense by the defendant to the plaintiff's action 
on it. 

It is further claimed that the defendant, by its treasurer, received 
of the plaintiff, after her husband’s death, two assessments against 
him made just before he died, and at the time the treasurer and 
some of the other officers had information of Swett’s true age; and 
upon these facts it is contended that the defendant ratified the con- 
tract, or is estopped from setting up this defense. We think this 
ground untenable. There is no evidence that the directors had 
knowledge of Swett’s true age prior to their action rejecting the 
plaintiffs claim, in July, 1883; nor is there any evidence that the 
treasurer, or any other officer of the corporation, acquired any 
knowledge or information of the fact while in the discharge of any 
official duty: Fairfield Sav. Bank vs. Chase, 72 Me., 226. But, as- 
suming that the treasurer acquired notice of the fact when he re- 
ceived the assessments, he had no power to ratify the invalid con- 
tract. He could not admit a member, and thereby make a contract 
of insurance, and, if he had no power to make such a contract for the 
corporation, he had no power to validate a void contract by any act 
of ratification. 

The fact that after Swett’s death assessments were made by the 
treasurer on the members in accordance with the by-laws, and paid 
into the treasury of the corporation, gives the plaintiff no right to 
maintain her action on an invalid contract to recover the sums so 
paid; nor does the assignment to the plaintiff, by 79 members, of 
the assessments so paid in by them, give her a right of action. Af- 
ter paying their assessments into the treasury of the corporation, 
the members could not maintain an action to recover it back. The 
money so paid in became the money of the corporation, and it had 
a right to retain and control it. If the assignors could not maintain 
an action for it, they could give the plaintiff no power to do so by 
their assignment. Judgment for the defendant. 
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King vs. Van Vleck. 


COURT OF APPEALS OF NEW YORK. 


AGNES KING 
vs. 


GEORGE H. VAN VLECK.* 


The insured mortgaged a -policy on his life for $2,000 as collateral to secure 
the payment of $500 with interest, which was unpaid at time of death. 
In his will he bequeathed the policy to certain parties. The money was 
paid by the company to the mortgagee on a draft drawn to the order of 
the executor and the mortgagee as assignee, the draft being indorsed by 
both. 


Held, That default in the payment of the $500 did not vest an absolute title in 
the mortgagee. A right of redemption existed which could only be cut 
off by foreclosure. 


Held, That the excess above the $500 and interest was held by the mortga- 
gee for those named in the will, and they were entitled to recover the 
same. 


Held, That a technical action to redeem was not necessary for such recovery. 


Wituuas & Porter, for Appellant. 
Gro. M. Oscoopsy, for Respondent. 
; FEaru, J. 

The material facts as established by the evidence in this action 
are as follows: On the 13th day of August, 1868, Sidney B. King, 
procured from the Connecticut Life Insurance Company a policy 
of insurance upon his life for $2,000, payable upon the occurrence 
of his death to his executors or administrators. On the 18th day 
of March, 1879, King mortgaged the policy to the defendant to 
secure the payment of $500 and interest in one year from the date 
of the mortgage. King died on the 22d of October, 1882, leav- 
ing a will by which he bequeathed to the plaintiff, his wife, and to 
his mother each a one-fourth interest in the life-policy; and the 
other half of the policy he bequeathed to one Kent, whom he 
appointed executor of his will. The policy remained in force at his 
death, and the $500, for which the defendant held the policy as 
security, had not been paid. Proper proofs were furnished to the 
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insurance company of the death of King, and on the 27th day of 
February, 1883, it gave its draft for the sum due on the policy, to 
wit: $1,939.43, payable to the order of Kent as executor and the 
defendant as assignee. That draft was indorsed by the payees 
named therein, and the amount thereof was paid to the defendant. 
The executor and the mother of King assigned their interest in the 
policy and the money paid thereon to the plaintiff. She then de- 
manded the money, or some portion thereof from the defendant, 
and he declined to pay her any of it. She then commenced this 
action, in which, among other things, she alleged that the indebted- 
ness from her husband to the defendant, which had been secured by 
the assignment of the policy, was paid in the lifetime of her hus- 
band, and she claimed from the defendant the sum of $2,000, 
alleged to have been received by him from the insurance company, 
and demanded judgment for that sum with interest and costs. 

The defendant in his answer admitted that the policy was deliv- 
ered to him as collateral security for the payment of $500, and in- 
terest; and that he had received from the insurance company, in 
payment and discharge of the policy, the sum of $1,939.43, and he 
alleged that before the death of King in consideration of the sum of 
forty-five dollars, paid by him, King waived, released and abandoned 
to him all his right, title and interest in and to the policy of insur- 
ance, and to all sums that might be realized thereon; and that 
thereby he, the defendant, became the absolute owner of the policy. 
He also alleged that he had paid for premiums upon the policy 
$74.41, and $250, expenses of procuring payment — the policy 
from the insurance company. 

Upon the trial of the action no evidence whatever was given show- 
ing that the testator in consideration of the sum of forty-five dollars, 
or any other sum, had released or assigned his interest in the policy 
to the defendant. The case was submitted to the jury and they 
rendered a verdict in favor of the plaintiff for $1,270.10, thus show- 
ing that they allow to the defendant the indebtedness of $500, and 
interest thereon and in the neighborhood of $200 besides. 

Upon the undisputed facts it is very obvious that the plaintiff was 
entitled to recover. By the money received from the insurance 
company the debt of King was fully paid and satisfied, and there- 
after the defendant had no right whatever to retain any of the bal- 
ance except what he had paid for premiums and his expenses. By 
the default of King to make payment of his indebtednesss, the title 
of the defendant to the policy of insurance did not become absolute. 
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While in a technical sense the legal title became then absolutely 
vested in the defendant, it was subject to the right of redemption 
on the part of King, and that right of redemption could be cut off 
by the mortgagee only by taking some proceedings adequate in law 
for that purpose. No such proceedings were taken by him, and the 
plaintiff, who had succeeded to all the rights of the mortgagor and 
stood in his place, had the right to claim from the defendant the 
balance of the amount realized on the policy after deducting the 
debt and interest, together with the premiums and expenses which 
he had paid. The mortgage must be deemed to have been paid by 
the money received by the defendant upon the policy, and he held 
the balance for the plaintiff and became indebted to her therefor. 

To hold that a technical action to redeem was necessary in such a 
case would be to sacrifice substance to form under a system of 
pleadings where mere forms count for but little. The facts set forth 
in the complaint show that the plaintiff was entitled to the relief 
she claimed. The action is substantially for money had and re- 
ceived; and it is impossible to perceive why that was not a proper 
action: Cope vs. Wheeler, 41 N. Y., 303. The precise relief to 
which the plaintiff was entitled, was the balance of money due her, 
and she was entitled to no other relief, and needed no other. That 
balance was easily ascertainable, and the peculiar machinery of an 
equity court was not needed to ascertain it. 

The cause proceeded to trial at a circuit court before a jury with- 
out any objection whatever. At the close of plaintiff's case, defend- 
ant’s counsel moved for a nonsuit upon the following grounds: 
First, that the plaintiff had not established any legal cause of action; 
also, second, that the plaintiff had failed to establish any cause of 
action; and third, on the ground that if the plaintiff has introduced 
any proof establishing, or tending to establish, any cause of action, 
it is an equitable one, and she is entitled to relief in equity and not 
at law. That no issues have been framed or settled herein, and 
there can be no submission to the jury of any question of fact. 

The court denied the motion, and very properly. It was too 
late, at that stage of the case, for the defendant to interpose an ob- 
jection that the action should have been tried as one in equity, and 
not at law. But further, as the complaint demanded a judgment 
for money only, the case was properly triable before a jury: 
Code, § 968. 

According to the evidence the jury, by their verdict, seem to have 
done precise justice between the parties, and the judgment entered 
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thereon should not be disturbed. The very able and satisfactory 
opinion delivered at the general term, renders it unnecessary that 
more should be written now. 

The judgment should be affirmed, with costs. All concur. 


UNITED STATES. CIRCUIT COURT 
OF KANSAS. 


DIEBOLD 
US. 
PHENIX INS. CO. or Brooxtyn.* 


The policy provided that if the interest of the insured be other than an abso- 
lute fee-simple, or if any other person have an interest in the property in- 
sured, it must be so represented and expressed in the policy or the latter 
should be void. A soliciting agent not authorized to issue policies pro- 
cured plaintiff’s consent to insure his property and was referred to the 
tenant. The latter explained to the agent that part of the property be- 
longed to himself. But the agent prepared the application for the whole 
property, which was signed by the tenant without the knowledge of 
plaintiff. To the question, ‘‘ Have you the title in fee? the answer in the 
application was, ‘“‘No.”? The plaintiff, who could not speak English, re- 
lied on the agent. The company did not tender back the premium upon 
discovery of the facts. 

Held, That under all the circumstances the plaintiff was entitled to recover to 
the extent of his interest. 


C. W. Jounson, for Plaintiff. 
Jackson & Royssg, for Defendant. 
Brewer, C. J. 

This is an action on an insurance policy, and on the trial a single 
question was reserved for examination. The facts as to that are 
these: The policy covered a billiard hall, two billiard tables, and 
a lot of fixtures, furniture, cigars, and candies. The insured, plaint- 
iff herein, owned the hall and the billiard tables. His brother-in- 
law owned the other articles. The policy contained this stipula- 
tion :— 


—— 


* Decision rendered, January 25, 1888. 
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If the interest of the insured in the property be any other than an absolute 
fee-simple title, or if any other person or persons have any interest in the 
property described, whether it be real estate or personal property, * * * 
it must be so represented to the company, and so expressed in the written 
part of this policy; otherwise, the policy shall be void. 


As the plaintiff was not the owner of all the property insured, this, 
of course, apparently vitiates the policy. As against this, these facts 
are relied upon: The plaintiff is a farmer, a German, unable to read 
or write our language, living on a farm some 12 miles distant froin 
the town in which the billiard hall was situate. While on his farm 
an agent of the defendant solicited his insurance, and he took out a 
policy on his farm buildings. Ascertaining that the plaintiff owned 
this billiard hall, which had been insured theretofore in another 
company, the agent at the same time solicited the plaintiff to insure 
that property also in defendant’s company. The plaintiff assented. 
The agent went to the town, examined the property, and, having 
been referred by plaintiff to his brother-in-law, the occupant of the 
building, prepared the application, which was signed by the brother- 
in-law without plaintiff's knowledge. The agent was told by the 
brother-in-law that the furniture, etc., belonged to himself, and not 
to the p‘aintiff. There was some talk of taking two applications, but 
finally the agent concluded to put the property all in one, the value 
of such furniture, etc. being only $250, and insurance thereon 
sought only to the amount of $150. There is no express statement 
in the application as to the ownership of the property, and to the 
question, “Have you the title in fee?” the answer was, “No.” 
Upon this application the policy was issued, and sent to plaintiff. 
Thereafter the property was wholly destroyed by fire. It is very 
evident that the plaintiffis a man unfamiliar with the matter of in- 
surance, or the ways of business; not very familiar with our lan- 
guage, and apparently with little experience outside that of his 
farm-life. He relied upon the agent of the defendant to prepare the 
papers, and paid his money supposing everything to have been 
properly done. Common fairness requires, under such circumstan- 
ces, that he should be paid for his property destroyed, and I doubt 
not, if the managing officers of this company defendant, a company 
which has a fair and honorable record, had heard, as I did, the 
plaintiff tell his story, supported as it was by the testimony of 
defendant’s agent who solicited the insurance and prepared the 
application, the loss would have been paid without a moment's hes- 
itation. 
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As it is, can this technical defense be sustained? If this agent 
had been one authorized to sign and issue policies, clearly it could 
not: Peck vs. Insurance Co., 22 Conn., 584; Insurance Co. vs. Me- 
Lanathan, 11 Kan., 549. And although the agent was only author- 
ized to solicit and prepare applications, and not authorized to com- 
plete the contract of insurance, there are, I think, enough other 
matters to justify me in holding the company liable. The plaintiff 
relied wholly on the agent of the company, and, under the circum- 
stances, had a right to rely upon him for the preparation of the ap- 
plication. The agent knew all the circumstances, did not consult 
the plaintiff about the application. In fact, the plaintiff remained 
on his farm while the agent arranged all matters with the brother- 
in-law in the town. To the question as to whether he owned the 
property in fee an answer of “No” was returned. With this infor- 
mation presented in the application, with this knowledge on the part 
of its agent, and without further inquiry, the company issued its 
policy containing no statement of the title or interest of the plaint- 
iff. Now, the provisions as to title and interest avoiding the policy 
are included in the same clause. Surely, if the title had been less 
than a fee simple, and the company with this information in the ap- 
plication had taken the plaintiff's money and issued the policy, would 
it be heard to plead that fact? And, after such application had 
been sent in, 1s it going too far to hold that the plaintiff had a right 
to suppose that the defendant, whose agent knew the exact facts, 
had gotten all the information it desired in reference to both title 
and interest? Further, after loss, and after full information as to 
the facts, the company made no offer to return the premium that it 
had received. 

While I am aware that this is a doubtful question, and would not 
willingly throw down any of the bars which the company has put up 
to protect itself against imposition and fraud, the gross injustice 
which would be done if plaintiff were denied relief, leads me to hold 
that he is entitled to recover for the loss of hisown property. Judg- 
ment will therefore be entered in his favor for $975, the insurance 
on the hall and billiard tables, and interest at 7 per cent for two 
years and two months. 





1888. } Pennsylvania Mut. Fire Ins. Co. vs. Schmidt. 559 


SUPREME COURT OF PENNSYLVANIA. 


PENNSYLVANIA MUT. FIRE INS. CO. 
US. 
SCHMIDT.* 


A judgment entered against the insured is a violation of the covenant in the 
policy against incumbrance, and evidence is not admissible to show that 
the judgment was given with the express condition that it was not to be 
entered up. 


Gro. W. & James Ryon, for Plaintiff in Error. 
M. M. L’Vette and A. W. Sonatok, for Defendant in Error. 


Paxson, J. 

The policy of insurance upon which this suit was brought in the 
court below contained a covenant against incumbrances. It was in 
the usual form, and need-not be here repeated. During the life of 
the policy a judgment of $500 was entered against the insured, 
which was a lien upon the premises covered by the policy, and re- 
mained a lien to the time of the fire. No notice was given to the 
company of this incumbrance, as was required by the terms of the 
policy. Upon the trial below the court permitted the plaintiff to 
prove that he did not know of the entry of the judgment; that the 
same was given upon the expressed condition that it was not to be 
entered up in the prothonotary’s office; and that the entering of it 
was done in bad faith, in breach of that condition, without the 
knowledge and consent of plaintiff, etc. The admission of this evi- 
dence forms the subject of the first specification. The second speci- 
fication refers to the charge of the court, and alleges error in sub- 
mitting to the jury the question of plaintiffs knowledge of the en- 
tering of the judgment. ; 

We think it was error to admit this evidence. The clause in the 
policy is a covenant against incumbrances. It was therefore imma- 
terial whether the plaintiff had actual knowledge of the judgment 


* Decision rendered, April 2, 1888. 
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or not. He was bound to know it. He had covenanted against it. 
The judgment was his act; it was entered upon his warrant of attor- 
ney, and after the fire he paid it and had it satisfied. That it was 
given under an agreement of the hook and ladder company not to 
enter it up, and that the company violated said agreement, is not to 
the purpose. It is possible he may have his remedy against that 
company for any loss he may sustain by reason of their breach of 
faith, but this act of a third party can in no way affect this contract 
of insurance. The covenant against incumbrances is a reasonable 
covenant, and the principle upon which it is founded is a sound one: 
Brown vs. Insurance Co., 41 Pa. St., 187. It goes upon the theory 
of an increased risk by reason of incumbrances. Ifa man may in- 
cumber his property to its full value, and then insure it for its full 
value, it is easy to see how fires may be turned into a source of profit. 
That the risk was increased by the entry of this judgment is as- 
sumed by the terms of the policy. It is not therefore an open ques- 
tion. The company has not received the premium for this increase 
of the risk, and, not being itself in default, is not bound to indem- 
nify without receiving the consideration for such indemnity. This 
position is fully sustained by the authorities. It is sufficient to re- 
fer to Brown vs. Insurance Co., supra; Insurance Co. vs. Gott- 
man’s Adm’rs, 48 Pa. St., 151; Seybert’s Adm’r vs. Insurance Co., 
103 Pa. St., 282. 

While this case must be reversed for the error referred to, it is a 
serious question how far another trial will help the defendant com- 
pany, in view of the admitted fact that the $500 judgment did not 
increase the incumbrances. On the contrary, when that judgment 
was entered, one of the previous judgments of $1,000 had been paid 
and the record satisfied; so that in point of fact, instead of incum- 
brances to the amount authorized by the company, $4,000, there was 
only $3,500 against it. This question was raised by the plaintiff's 
second point, and denied by the learned judge in his general charge. 
The ruling, being in favor of the company, could not be assigned 
for error upon their writ, and they have not been heard upon it. 
The learned judge, while ruling this question adversely to the plaint- 
iff in his charge, appears to incline to the other view of it in his 
opinion refusing to grant a new trial. As the question is not before 
us, we will not rule it now. It can be properly raised and squarely 
decided upon another trial. It is an important question in the case. 
The judgment is reversed, and a venire facias de novo awarded. 





